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The  People  of  the  State  of  New  York,  Appellant, 

v. 

Manfred  Ohrenstein,  Howard  Babbush,  Francis  Sanzillo 

and  Joseph  Montalto,  Respondents. 
In  the  Matter  of  Manfred  Ohrenstein  et  al.,  Petitioners, 

v. 
Robert  M.  Morgenthau,  as  District  Attorney,  New  York 

County,  et  al.,  Respondents 

Supreme  Court,  Appellate  Division,  First  Department, 

New  York 

December  21,  1989 

CITE  TITLE  AS:  People  v  Ohrenstein 

SUMMARY 

Appeal  from  an  order  of  the  Supreme  Court  (Harold 
Rothwax,  J.),  entered  June  15,  1988  in  New  York 
County,  which  dismissed  certain  substantive  counts  oi 
an  indictment  against  defendants. 

Original  proceeding,  commenced  in  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judicial  Depart- 
ment, pursuant  to  CPLR  article  78,  seeking  an  order 
prohibiting  respondents  from  prosecuting  petitioners 
under  those  counts  of  the  aforementioned  indictment 
which  were  not  dismissed  in  the  foregoing  order. 

See,  People  v  Ohrenstein,  139  Misc  2d  909. 

HEADNOTES 

Proceeding  against  Body  or  Officer— Prohibition— When 
Remedy  Available--  Prevention  of  Criminal  Prosecution 
(1)  CPLR  article  78  relief  in  the  nature  of  prohibition  is 
available  to  the  Minority  Leader  of  the  State  Senate,  his 
chief  of  staff,  and  two  State  Senators  to  prevent  their 


criminal  prosecution  under  an  indictment  charging  them 
with  conspiracy,  grand  larceny  and  offering  false  instru- 
ments for  filing  arising  out  of  allegations  that  they  paid 
political  campaign  workers  out  of  the  State  treasury  by 
claiming  that  the  workers  were  legislative  employees, 
since  prohibition  is  allowed  when  a  court  acts  without 
jurisdiction  in  a  matter  over  which  it  has  no  power  over 
the  subject  matter  or  where  it  exceeds  its  authorized 
powers  in  a  proceeding  over  which  it  has  jurisdiction; 
where  one  branch  of  government  oversteps  another  co- 
ordinate branch's  functions,  a  writ  of  prohibition  may 
issue.  Moreover,  an  article  78  proceeding  is  generally 
proper  to  determine  whether  a  statute  has  been  applied 
in  an  unconstitutional  manner,  and  the  instant  case 
presents  issues  of  separation  of  powers  and  constitution- 
al violations  in  the  application  of  various  criminal  stat- 
utes. 

Legislature— Immunity  from  Prosecution  for  Legislative 
Acts— Speech  or  Debate  Clause— Hiring  Legislative  Em- 
ployees to  Work  on  Election  Campaigns 
(2)  In  a  proceeding  in  the  nature  of  prohibition  in  which 
petitioners,  the  Minority  Leader  of  the  State  Senate,  his 
chief  of  staff,  and  two  State  Senators,  seek  to  prevent 
their  criminal  prosecution  on  charges  of  conspiracy, 
*343  larceny  and  offering  false  instruments  for  filing 
arising  out  of  allegations  that  they  paid  political  cam- 
paign workers  out  the  State  treasury  by  claiming  that 
the  workers  were  legislative  employees,  the  Speech  or 
Debate  Clause  (NY  Const,  art  III,  §11),  which  confers 
immunity  on  legislators  for  their  remarks  in  the  Legis- 
lature, is  of  limited  application  since  the  provision  is 
not  intended  to  confer  a  general  exemption  upon  legis- 
lators from  liability  or  process  in  criminal  cases,  but  is, 
rather,  directed  to  matters  which  must  be  an  integral 
part  of  the  deliberative  and  communicative  process  oi 
legislators.  The  indictment  cannot  be  legally  sufficient 
if  it  is  based  on  testimony  which  may  require  inquiry  in- 
to legislative  acts  or  the  motivation  for  such  acts,  and 
although  Grand  Jury  evidence  is  usually  viewed  in  the 
light  most  favorable  to  the  People,  that  rule  does  not  ap- 
ply where  the  constitutional  rights  protected  by  the 
Speech  or  Debate  Clause  are  affected.  The  obligation  is 
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on  the  prosecutor  to  show  that  no  privileged  legislative 
act  would  be  implicated,  and  the  People  herein  failed  to 
meet  their  obligation  with  respect  to  the  activities  of 
three  individuals  who  did  prepare  reports  and  arranged 
hearings  on  noncampaign  matters. 

Legislature— Immunity  from  Prosecution  for  Legislative 
Acts— Separation  of  Powers— Speech  or  Debate  Clause  - 
-Hiring  Legislative  Employees  to  Work  on  Election 
Campaigns 

(3)  In  a  proceeding  in  the  nature  of  prohibition  in  which 
petitioners,  the  Minority  Leader  of  the  State  Senate,  his 
chief  of  staff,  and  two  State  Senators,  seek  to  prevent 
their  criminal  prosecution  on  charges  of  conspiracy,  lar- 
ceny and  offering  false  instruments  for  filing  arising  out 
of  allegations  that  they  arranged  to  have  political  cam- 
paign workers  paid  out  of  the  State  treasury  on  the 
premise  that  they  were  legislative  employees,  the 
Speech  or  Debate  Clause  (NY  Const,  art  III,  §11)  does 
not  meet  all  of  the  separation  of  powers  concerns  im- 
plicated by  a  prosecution  against  a  legislator  since  the 
separation  of  powers  doctrine  is  not  contiguous  with  the 
Speech  or  Debate  Clause,  but  has  a  far  broader  reach. 
There  must  be  restraint  on  the  part  of  the  judiciary  in  re- 
sponding to  invitations  to  intervene  in  the  internal  af- 
fairs of  the  Legislature  as  a  coordinate  branch  of  gov- 
ernment, and  there  are  many  activities  of  legislators, 
concededly  not  covered  by  the  Speech  or  Debate 
Clause,  which  fall  within  the  ambit  of  a  legislator's 
work  and  are  nonjusticiable.  The  relevant  considera- 
tions concerning  nonjusticiable  political  questions  ad- 
dressed in  Baker  v  Carr  (369  US  186)  are  implicated 
and  inextricably  entwined  with  the  facts  herein  to  the 
extent  that  they  relate  to  the  issue  of  whether  the  assign- 
ment of  legislative  employees  to  work  on  senatorial 
campaigns  falls  within  the  proper  duties  of  legislative 
employment. 

Legislature— Immunity  from  Prosecution  for  Legislative 
Acts— Separation  of  Powers— Nonjusticiable  Contro- 
versy—Hiring Legislative  Employees  to  Work  on  Elec- 
tion Campaigns 

(4)  In  a  proceeding  in  the  nature  of  prohibition  in  which 
petitioners,  the  Minority  Leader  of  the  State  Senate,  his 
chief  of  staff,  and  two  State  Senators,  seek  to  prevent 


their  criminal  prosecution  on  charges  of  conspiracy,  lar- 
ceny and  offering  false  instruments  for  filing  arising  out 
of  allegations  that  they  arranged  to  have  political  cam- 
paign workers  paid  out  of  the  State  treasury  on  the 
premise  that  the  workers  were  legislative  employees, 
such  prosecution  is  prohibited  since  the  propriety  of 
work  assignments  of  legislative  employees  is  a  matter 
which  is  singularly  within  the  Legislature's  own  pur- 
view, involving  as  it  does  the  internal  procedures  and 
administration  of  the  functions  and  peculiar  duties  of 
that  body,  which  should  be  *344  free  from  interference 
from  another  branch  of  government,  particularly  where 
the  payments  herein  were  authorized  pursuant  to  a 
broadly  worded  appropriations  bill  which  has  never 
been  directly  challenged;  moreover,  the  Minority  Lead- 
er is  given  broad  power  by  statute  to  appoint  such  em- 
ployees to  assist  him  in  the  performance  of  his  duties 
(see,  Legislative  Law  §§  6,  7,  8,  9  and  10). 

Legislature— Immunity  from  Prosecution  for  Legislative 
Acts— Separation  of  Powers— Nonjusticiable  Contro- 
versy—Hiring of  Legislative  Employees  to  Work  on 
Election  Campaigns— Lack  of  Penal  Standard 
(5)  In  a  proceeding  in  the  nature  of  prohibition  in  which 
petitioners,  the  Minority  Leader  of  the  State  Senate,  his 
chief  of  staff,  and  two  State  Senators,  seek  to  prevent 
their  criminal  prosecution  on  charges  of  conspiracy,  lar- 
ceny and  offering  false  instruments  for  filing  arising  out 
of  allegations  that  they  paid  political  campaign  workers 
out  of  the  State  treasury  by  asserting  that  the  workers 
were  legislative  employees,  the  provision  of  the  State 
Constitution  prohibiting  gifts  of  State  money  (NY 
Const,  art  VII,  §8)  does  not,  standing  alone,  provide  the 
kind  of  clear  and  unambiguous  guidance  necessary  to 
enable  appropriate  judicial  resolution  of  the  instant  non- 
justiciable controversy,  which  involves  not  an  individu- 
al case  determination  but,  rather,  a  wide-scale  particu- 
larization  of  the  propriety  of  the  specific  activities  and 
terms  and  conditions  of  employment  of  numerous  em- 
ployees working  in  a  broad  range  of  categories.  It  is  not 
the  court's  function  to  engage  in  such  "itemization",  and 
the  failure  of  the  Legislature  to  act  in  promulgating  ap- 
propriate standards  governing  the  duties  and  assign- 
ments of  its  employees,  a  matter  within  its  sphere  of  au- 
thority, does  not  entitle  another  branch  of  government 
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to  fill  the  vacuum  and  impose  a  solution  of  its  own. 
Legislature— Immunity  from  Prosecution  for  Legislative 
Acts— Separation  of  Powers— Nonjusticiable  Contro- 
versy—Hiring of  Legislative  Employees  to  Work  on 
Election  Campaigns— Political  Nature  of  Enacting  Le- 
gislation 

(6)  In  a  proceeding  in  the  nature  of  prohibition  in  which 
petitioners,  the  Minority  Leader  of  the  State  Senate,  his 
chief  of  staff,  and  two  State  Senators,  seek  to  prevent 
their  criminal  prosecution  on  charges  of  conspiracy,  lar- 
ceny and  offering  false  instruments  for  filing  arising  out 
of  allegations  that  they  paid  political  campaign  workers 
out  of  the  State  treasury  by  asserting  that  the  workers 
were  legislative  employees,  the  writ  shall  issue  with  re- 
gard to  charges  concerning  not  only  those  employees 
whose  main  duties  were  campaign  related,  but  also 
those  workers  whose  sole  duties  involved  electioneering 
since  the  matter  presents  a  nonjusticiable  political  ques- 
tion; any  determination  involving  the  proper  scope  ol 
the  duties  of  legislative  employees  would  involve  an  un- 
derlying policy  consideration  as  to  the  extent  to  which 
activities  of  a  political  nature  may  appropriately  be  en- 
gaged in  by  legislative  employees.  The  ability  to  ac- 
complish particular  legislative  goals  is  in  great  measure 
predicated  upon  partisan  party  affiliations  and  the  enact- 
ment of  legislation  cannot  be  separated  from  politics. 
Politics  historically  has  been  an  integral  part  of  the  le- 
gislative process  and  developing  continuing  support  for 
future  elections  has  been  held  to  be  an  entirely  legitim- 
ate activity. 


ods  set  forth  in  the  indictment  or  that  provided  that  it 
was  illegal;  although  the  People  assert  that  the  "No 
Gift"  Clause  of  the  State  Constitution  (NY  Const,  art 
VII,  §8)  sets  forth  a  standard  of  illegality,  there  is  no 
penalty  specified  for  its  violation,  and  no  penal  statute 
has  been  enacted  to  obtain  compliance  therewith. 

Legislature— Immunity  from  Prosecution  for  Legislative 
Acts— Due  Process—  Grand  Jury— Hiring  of  Legislative 
Employees  to  Work  on  Election  Campaigns 
(8)  The  criminal  prosecution  of  the  Minority  Leader  of 
the  State  Senate,  his  chief  of  staff,  and  two  State  Senat- 
ors on  charges  of  conspiracy,  larceny  and  offering  false 
instruments  for  filing  arising  out  of  allegations  that  they 
paid  political  campaign  workers  out  of  the  State  treas- 
ury by  asserting  that  the  workers  were  legislative  em- 
ployees violates  due  process  where  the  prosecutor,  in 
his  presentation  to  the  Grand  Jury,  continually  referred 
to  false  certification  by  defendants  that  the  employees 
had  performed  "legislative"  duties,  notwithstanding  the 
fact  that  the  form  defendants  signed  spoke  of  "proper 
duties  of  the  position";  the  distinction  between 
"legislative  duties"  and  "proper  duties"  is  significant 
inasmuch  as  there  were  no  guidelines  or  standards 
which  defined  the  boundaries  of  the  "proper  duties"  of 
legislative  employees.  Merely  to  advise  the  Grand  Jury 
to  consider  whether  the  conduct  was  "right"  or  "proper" 
as  a  basis  for  a  criminal  prosecution  is  hardly  consistent 
with  due  process  requirements  that  a  person  of  ordinary 
intelligence  be  given  notice  that  his  contemplated  con- 
duct is  forbidden  by  law. 


Legislature— Immunity  from  Prosecution  for  Legislative 
Acts— Due  Process--  Hiring  of  Legislative  Employees  to 
Work  on  Election  Campaigns— Lack  of  Notice  of  Pro- 
scribed Conduct 

(7)  The  criminal  prosecution  of  the  Minority  Leader  of 
the  State  Senate,  *345  his  chief  of  staff,  and  two  State 
Senators  on  charges  of  conspiracy,  larceny  and  offering 
false  instruments  for  filing  arising  out  of  allegations  that 
they  paid  political  campaign  workers  out  of  the  State 
treasury  by  asserting  that  the  workers  were  legislative 
employees  violates  the  due  process  rights  of  defendants 
since  the  People  can  point  to  no  statute,  rule  or  regula- 
tion that  proscribed  such  conduct  during  the  time  peri- 


Legislature— Immunity  from  Prosecution  for  Legislative 
Acts— Hiring  Employees  for  "No-Show"  Jobs 
(9)  The  Minority  Leader  of  the  State  Senate,  his  chief  of 
staff,  and  two  State  Senators  may  be  criminally  prosec- 
uted on  charges  that  they  hired  people  for  jobs  as  legis- 
lative employees,  where  those  "employees"  allegedly 
performed  no  services  whatsoever;  implicit  in  the 
payroll  certification  forms  allegedly  signed  by  defend- 
ants is  that  the  employees  rendered  some  services,  and 
if  defendants  certified  payroll  forms  knowing  that  a  per- 
son was  not  in  fact  performing  any  services,  defendants' 
conduct  would  fall  with  the  proscription  of  offering  a 
false    instrument    for    filing    (Penal    Law    §    175.35). 
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Moreover,  if  defendants  knew  that  certain  "employees" 
were  doing  no  work  at  all,  then  defendants  could  be 
guilty  of  larceny  by  false  pretenses:  i.e.,  that  the  partic- 
ular defendant  made  a  false  representation  of  a  past  or 
existing  fact  knowing  that  the  representation  was  false 
when  made  with  the  intent  to  deprive  and  defraud  the 
State  of  money.  Accordingly,  questions  of  fact  are 
presented  concerning  defendants'  knowledge  and  intent 
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OPINION  OF  THE  COURT 

Per  Curiam. 

The  People  appeal  from  an  order  of  Justice  Harold 
Rothwax,  Supreme  Court,  New  York  County,  dated 
June  15,  1988,  which  dismissed  265  of  the  substantive 
counts,  and  struck  certain  language  and  89  overt  acts 
from  the  conspiracy  count,  from  an  indictment  charging 
the  various  defendants  with  a  total  of  665  counts  (139 
Misc  2d  909).  The  defendants  against  whom  the  appeal 
is  taken  are  Senator  Manfred  Ohrenstein,  the  Minority 
Leader  of  the  New  York  State  Senate,  his  chief  of  staff, 
Francis  Sanzillo,  Howard  Babbush,  a  State  Senator  from 
Brooklyn,  and  Joseph  Montalto,  a  former  State  Senator 
from  that  borough.  In  a  second  order,  dated  July  27, 
1988,  Justice  Rothwax  upheld  the  balance  of  the  indict- 
ment. In  what  is  essentially  a  cross  appeal,  defendants 
seek  relief  pursuant  to  CPLR  article  78,  in  the  nature  of 
mandamus  and  prohibition.  The  petition  seeks  to  pre- 
vent the  District  Attorney  of  New  York  County  from 
prosecuting  and  Justice  Harold  Rothwax  from  trying  the 
defendants  under  that  indictment  which  variously 
charges  them  with  conspiracy,  grand  larceny,  and  offer- 
ing false  instruments  for  filing. 

The  indictment  is  based  upon  the  premise  that  utiliza- 
tion of  legislative  aides  in  State  senatorial  campaigns 
prior  to  1987  constituted  an  impermissible  use  of  State 
employees  and  that  payments  of  salaries  out  of  the  le- 
gislative budget  for  services  rendered  by  such  aides  in 
political  campaigns  constituted  violations  of  general 
Penal  Law  provisions  relating  to  theft,  fraud  and  filing 
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of  a  false  instrument.  Defendants  challenge  the  applic- 
ability of  these  penal  statutes  to  legislative  campaign- 
ing. They  assert  that  this  prosecution  impermissibly  in- 
trudes into  constitutionally  protected  areas  affecting  the 
separation  of  powers  and  responsibilities  among  the 
three  coordinate  branches  of  the  State  government  and 
violates  the  constitutional  privileges  of  the  Legislature 
and  its  members  under  the  Speech  or  Debate  Clause. 
Arguments  are  also  raised  regarding  the  lack  of  clarity 
and  certainty  on  the  issues  underlying  this  prosecution 
which  implicate  due  process  considerations  of  "notice". 

(l)Contrary  to  the  position  taken  by  the  People  and  the 
dissent,  we  find  that  article  78  relief  is  available  to  de- 
fendants in  this  case.  Prohibition  is  allowed  when  a 
court  acts  "  without  jurisdiction  in  a  matter  over  which 
it  has  no  power  over  the  subject  matter  or  where  it  ex- 
ceeds its  authorized  *348  powers  in  a  proceeding  over 
which  it  has  jurisdiction'  ".(Matter  of  Steingut  v  Gold, 
42  NY2d  311,  315;also  see,  Matter  of  Carey  v  Kitson, 
93  AD2d  50,/v  denied60  NY2d  553.)Where  one  branch 
of  government  oversteps  another  coordinate  branch's 
functions,  a  writ  of  prohibition  may  be  issued.  (See, 
Matter  of  Vergari  v  Walsh,  90  AD2d  801.)Moreover,  an 
article  78  proceeding  is  generally  proper  to  determine 
whether  a  statute  has  been  applied  in  an  unconstitution- 
al manner  (Matter  of  Kovarsky  v  Housing  &  Dev.  Ad- 
min., 31  NY2d  184,  191).  In  this  case  where  there  are 
issues  of  separation  of  powers  concerning  whether  a  co- 


ordinate branch  of  government  exceeded  its  authoriza- 
tion, and  issues  raised  as  to  constitutional  violations  in 
the  application  of  various  criminal  statutes,  we  conclude 
that  this  article  78  proceeding  is  an  appropriate  vehicle 
for  seeking  relief. 

The  charges  are  predicated  on  allegations  that  prior  to 
the  November  1986  general  election,  by  reason  of  at- 
tempts by  New  York  State  Senate  Minority  Leader 
Manfred  Ohrenstein  to  secure  a  Democratic  majority  in 
the  Senate,  there  existed  a  conspiracy  among  the 

various  defendants  and  others  to  commit  the  felonies  ol 
grand  larceny  and  offering  a  false  instrument  for  filing 
by  using  legislative  employees  paid  from  the  Senate 
budget  to  work  on  election  campaigns  on  behalf  of  vari- 
ous Democratic  candidates  while  performing  either  no 


legislative  duties  or  only  some  legislative  duties.  The 
various  substantive  charges  are  based  on  allegations  that 
the  defendants  falsely  certified  that  these  employees  had 
performed  legislative  duties  entitling  them  to  receive 
salaries  when,  in  fact,  no  such  services  were  performed. 

FN1  A  Democratic  majority  would  likely  have 
resulted  in  Ohrenstein  becoming  Majority 
Leader. 

To  place  these  charges  in  perspective  a  brief  description 
of  the  way  in  which  the  State  Senate  operates  is  helpful. 

The  New  York  State  Senate,  in  Albany,  is  presided  over 
by  the  Majority  Leader  who  is  a  Senator  from  the  party 
which  holds  the  majority  of  the  seats  in  that  body  and 
who  sets  the  legislative  agenda  and  controls  the  legislat- 
ive commissions.  In  1986,  the  Majority  Leader  was  a 
Republican  chosen  from  among  the  35  Senators  from 
that  party.  The  Minority  Leader  selected  from  among 
the  26  Democratic  members  was  Senator  Ohrenstein, 
who  had  held  that  position  since  the  early  1970's.  Regu- 
lar legislative  sessions  are  held  from  January  to  June, 
and  at  times  a  Special  Session  near  the  end  of  the  year. 
A  *349  Senator's  working  times  are  erratic,  with  hours 
varying  according  to  whether  it  is  the  early  or  latter  part 
of  the  session.  In  the  early  days  of  the  session,  activity 
is  relatively  slow  and  Senators  may  not  spend  a  full 

week  in  Albany.   In  March,   extensive   activity   takes 

FN2 

place  relating  to  the  budget  due  to  time  constraints. 

During  the  final  days  of  the  session,  Senators  and  their 

staffs  will  often  work  endless  hours  and  throughout  the 

night  with  respect  to  the  enactment  of  legislation. 

FN2Article  VII,  §  2  of  the  NY  Constitution  re- 
quires the  Governor  to  submit  a  proposed 
budget  at  specified  times  prior  to  the  end  of  the 
fiscal  year.  March  31st  ends  the  fiscal  year.  ( 
State  Finance  Law  §  3.) 

The  Senate  budget,  which  is  distributed  along  party 
lines,  is  negotiated  between  the  Minority  and  Majority 
Leaders.  The  Minority  Leader  then  allocates  funds  to 
each  of  the  Senators  from  his  party  to  be  used  to  meet 
office  and  administrative  expenses  including  staff  salar- 
ies and  mailing  costs.  Within  the  budget  he  or  she  has 
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been  allocated,  each  Senator  determines  the  titles,  salar- 
ies, working  hours  and  vacation  time  of  that  Senator's 
employees. 

A  Senator  who  is  assigned  to  a  commission  is  entitled 
to  additional  staff.  The  appointment  of  minority  Senat- 
ors to  such  commissions  is  made  by  the  Minority  Lead- 
er, and  his  office  is  also  responsible  for  hiring  minority 
staff  employees  for  the  commissions  and  designating 
their  titles.  Francis  Sanzillo,  who  had  been  Senator 
Ohrenstein's  chief  of  staff  since  1984,  was  the  person 
charged  with  reviewing  and  approving  the  hiring  ol 
these  employees  from  that  time  on,  subject  to  Senator 
Ohrenstein's  approval. 

Although  the  Senate  has  no  uniform  policy  regarding 
job  descriptions  or  working  hours,  which  are  left  to  the 
individual  Senator,  there  are  procedures  for  placing  a 
person  on  the  payroll.  A  person  may  be  employed  for  a 
session,  or  for  the  year,  and  it  is  not  uncommon  for  em- 
ployees hired  on  a  session  basis  to  change  payrolls  from 
one  session  to  the  next.  At  the  beginning  of  every  ses- 
sion each  Senator  must  file  a  form  entitled 
"Recommendation  for  Employment"  for  each  member 
of  his  staff.  This  form,  signed  by  the  Senator,  indicates 
the  employee's  name  and  title  and  upon  its  submission 
to  the  Senate  personnel  office,  the  person  is  placed  on 
the  payroll.  For  those  employees  to  be  paid,  the  Senator 
must  submit  to  the  Senate  payroll  office  biweekly 
payroll  certification  forms.  These  forms  include  a 
payroll  list  specifying  the  employees  on  *350  the  Senat- 
or's staff  with  their  titles,  biweekly  salary  amounts  and 
whether  the  particular  employee  was  hired  on  a  session 
or  annual  basis.  The  payroll  list  concludes  with  the  cer- 
tification that  the  person  in  the  position  specified  per- 
formed the  duties  of  that  position.  ~  The  Senator  may 
assign  a  member  of  his  staff  to  sign  the  certification 
forms  so  long  as  the  Senator  signs  at  least  one  certifica- 
tion quarterly. 


for  the  period  described.  I  further  authorize  the 
mailing  of  checks  to  employees  listed  under 
Mailing  Authorization.  I  affirm  that  the  certi- 
fication is  correct. 


Senator/Dept.        Head's 
(emphasis  added). 


Signature       Date" 


For  minority  staff  employees  on  commission  payrolls, 
the  Minority  Leader  or  his  representative,  in  this  case 
Sanzillo,  prepares  the  certifications  which  are  sent  to 
the  commission  chairperson,  a  Senator  of  the  majority 
party.  The  commission  chairperson  transmits  these  cer- 
tifications to  the  Senate  payroll  office.  The  payroll  of- 
fice prepares  a  master  payroll  of  all  Senate  employees 
which  is  submitted  to  the  State  Comptroller  who  in  turn 
issues  the  checks.  The  checks  are  transmitted  to  the 
Senate  payroll  office  for  distribution  to  the  named  em- 
ployees on  a  biweekly  basis.  These  payroll  certifica- 
tions, for  particular  Senators'  staffs  and  for  commission 
employees,  are  the  basis  of  the  offering  a  false  instru- 
ment for  filing  counts  in  the  indictment. 

As  a  result  of  Senator  Ohrenstein's  position  as  Minority 
Leader,  he  had  by  1986  accumulated  a  very  sizeable 
staff  and  his  office  had  become  the  center  for  coordinat- 
ing Democratic  strategy  with  respect  to  legislation  in 
the  Senate.  While  some  of  Ohrenstein's  staff  worked  on 
research  and  the  drafting  of  bills  and  the  providing  of 
constituent  services  to  his  district,  the  greater  part  of  his 
staff  served  as  staff  to  the  Senate  Minority  Conference. 
The  Conference's  function  is  to  formulate  a  united  and 
cohesive  plan  of  legislation  for  the  Democratic  Senat- 
ors, and  also  to  aid  new  Senators  in  establishing  local 
district  offices  and  in  generally  familiarizing  them  with 
Senate  procedures.  Often  staff  employees  from  the 
Minority  Leader's  office  would  be  permanently  assigned 
to  another  minority  Senator's  individual  staff  without 
switching  payrolls. 


FN3  Content  of  payroll  certification: 
"To  the  Senate  Majority  Leader:  This  is  to  cer- 
tify that  the  persons  named  in  the  payroll  listed 
above  are  employed  by  the  New  York  State 
Senate  in  the  position  specified  and  have  actu- 
ally performed  the  proper  duties  of  the  position 


As  Minority  Leader,  Senator  Ohrenstein's  staff  is  com- 
posed *351  of  essentially  four  groups:  the  district  of- 
fice, program,  commission,  and  local  coordinating 
staffs.  The  district  office  is  the  liaison  between  Ohren- 
stein  and  his  constituents;  the  program  staff  is  super- 
vised by  the  Senate  Minority  counsel  staff  to  formulate 
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legislative  programs  for  the  Minority  Conference;  com- 
mission staff  are  assigned  to  the  various  legislative 
commissions;  the  local  coordinating  staff  can  be  charac- 
terized as  the  "political  operation"  of  the  Senate  Demo- 
crats. The  coordinators,  usually  annual  employees,  are 
divided  between  the  upstate  and  downstate  regions. 
They  act  as  liaisons  between  the  local  districts  and  the 
Conference.  Coordinators  are  assigned  to  districts 
where  there  is  a  Republican  incumbent  or  where  a 
Democratic  incumbent  is  weak.  The  coordinators  in 
these  districts  try  to  develop  politically  beneficial  legis- 
lative program  and  assist  political  campaign  strategists 
by  preparing  a  "profile  book"  that  would  be  helpful  to 
Democratic  candidates.  This  book  contains  voting  pat- 
terns, an  incumbent's  history  on  legislative  voting,  poll 
results,  the  names  of  local  leaders  and  the  like. 

The  Minority  Conference  operates  in  two  major  areas- 
-legislative  and  political.  These  parallel  functions  are 
each  supervised  by  a  "steering  committee"  composed  of 
Democratic  Senators.  Although  membership  on  the 
steering  committees  is  not  identical,  the  Minority  Lead- 
er, Senator  Ohrenstein,  heads  both.  The  legislative 
steering  committee's  efforts  are  directed  to  implement- 
ing the  Democratic  Conference's  legislative  agenda.  It 
is,  however,  the  political  steering  committee,  which  is 
involved  with  supervising  Democratic  senatorial  cam- 
paigns, that  is  of  particular  relevance,  in  the  context  of 
this  case. 

As  indicated,  Senator  Ohrenstein  is  the  head  of  the 
political  steering  committee  and  Francis  Sanzillo,  his 
deputy,  had  been  in  charge  of  its  operations  since  1982. 
The  political  steering  committee  oversees  Democratic 
campaigns  for  the  State  Senate  and  targets  certain  dis- 
tricts for  particular  attention.  When  these  districts  are 
selected,  the  political  steering  committee  promulgates 
campaign  strategy  and  is  involved  in  setting  the  cam- 
paign budget,  approving  the  campaign  manager  and  re- 
ceiving reports  on  the  progress  of  the  campaign. 

In  addition  to  its  ability  to  assign  staff  to  work  on  spe- 
cific campaigns,  the  Minority  Conference  political 
steering  committee  also  has  control  over  the  funds  of 
the  Senate  Democratic  Campaign  Committee  (SDCC),  a 
group  which  is  the  campaign  finance  organization  of  the 


State  Democratic  Party  relative  to  State  Senate  cam- 
paigns. Sanzillo,  as  the  person  in  charge  of  *352  the 
Conference  political  operations  during  the  time  in  ques- 
tion, determined  who  received  campaign  funds  from 
SDCC  and  how  much.  The  SDCC  funds  which  candid- 
ates receive  are  in  addition  to  those  raised  by  their  indi- 
vidual campaigns.  Since  the  inception  of  the  Minority 
Conference  in  the  1970's,  Conference  staff  had  regu- 
larly participated  in  campaign  and  SDCC  fund-raising 
activities. 

The  majority  of  the  counts  in  the  indictment  refer  to  le- 
gislative employees  assigned  to  work  on  the  major  cam- 
paigns targeted  by  the  Minority  Conference  political 
steering  committee  in  1986.  These  employees  were  con- 
veniently grouped  by  Judge  Rothwax  as  follows: 

Category  1  —  10  people  who  had  been  on  the  Senate 
payroll  prior  to  the  campaign  and  were  loaned  out,  on  a 
full-time  basis,  to  assist  various  Democratic  candidates 
during  the  campaign  while  remaining  on  the  Senate 
payroll. 

Category  2--8  people  placed  on  the  Senate  payroll  who 
were  hired  to  work  on  the  1986  campaign  and  were 
thereafter  retained  to  work  in  the  1987  legislative  ses- 
sion. 

Category  3  —  18  people  on  the  Senate  payroll  who  were 
hired  to  work  on  the  1986  campaign  and  were  removed 
from  the  payroll  at  the  end  of  the  campaign. 

Category  4—3  persons  on  the  payroll  who  did  not  render 
services  of  any  type  and  who  are  classified  as 
"no-shows". 

There  are  individuals  included  in  the  foregoing  who  are 
the  subject  of  counts  that  fall  outside  of  the  time  periods 
specified  in  their  categories.  Arlene  Wolff  was  placed 
on  the  Senate  payroll  for  the  period  from  January  1, 
1981  to  October  20,  1982  during  which  she  did  fund 
raising  for  the  SDCC.  Barbara  Zebersky,  who  was  also 
involved  exclusively  in  fund  raising,  but  for  individual 
campaigns,  was  hired  in  April  1984  as  part  of  the 
Minority  Conference  staff.  The  periods  of  her  employ- 
ment, that  are  the  subject  of  counts  in  the  indictment, 
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precede  and  overlap  with  those  in  the  above-enumerated 
categories.  These  periods  are  April  19,  1984  through 
January  9,  1985;  January  10,  1985  through  January  8, 
1986  and  January  11,  1986  through  December  31,  1986. 
Individuals  also  falling  outside  of  the  1986  campaign 
time  period  are  persons  classified  as  "no-shows" 
(Category  4).  These  are  persons  who  were  placed  on  the 
payroll  but  did  not  render  any  services  at  all,  either 
campaign  or  legislative.  They  include  Joseph  Walsh, 
who  was  placed  on  the  district  office  payroll  for  the 
period  of  June  2,  1983  to  July  9,  1986,  and  *353  Arnold 
Smith  who  was  on  the  payroll  from  September  19,  1985 
to  January  8,  1986  and  from  January  9,  1986  to  July  24, 
1986.  The  indictment  further  alleges  that  for  the  period 
from  July  14,  1983  to  April  18,  1984,  Barbara  Zebersky 
fell  into  this  category.  She  had  been  working  for  Senat- 
or Babbush,  who,  in  July  1983,  told  her  not  to  report  for 
work.  She  reported  approximately  two  times  a  week  un- 
til sometime  in  September,  when  she  ceased  attending 
at  all.  However,  throughout  the  above  time  period,  Sen- 
ator Babbush  continued  to  sign  payroll  certification 
forms  for  her. 

Carmen  Del  Priore  was  not  placed  in  Category  4  by  the 
court  because  she  was  hired  within  the  context  of  the 
Montalto  campaign  and  therefore  was  classified  in  Cat- 
egory 3.  However,  a  review  of  the  Grand  Jury  testimony 
demonstrates  that  she  did  no  work  and  should  be 
grouped  with  the  other  "no-show"  employees.  When 
placed  on  the  payroll  she  was  given  the  title 
"Administrative  Assistant  to  the  Minority".  Her  em- 
ployment, which  began  August  21,  1986,  was  termin- 
ated effective  November  12,  1986. 

The  original  indictment  charged  the  existence  of  a  con- 
spiracy (Penal  Law  §  105.05)  among  the  defendants 
between  January  1,  1986  and  January  1,  1987,  to  com- 
mit the  felonies  of  offering  a  false  instrument  for  filing 
in  the  first  degree  (Penal  Law  §  175.35)  and  grand  lar- 
ceny in  the  first  and  second  degrees.  (Penal  Law  former 
§§  155.35,  155.40.)  In  addition  to  the  conspiracy  count, 
the  original  indictment  contained  613  substantive  counts 
of  offering  a  false  instrument  for  filing,  44  counts  of 
grand  larceny,  six  counts  alleging  theft  of  services  (Pen- 
al Law  §  165.15  [9])  in  that  the  labor  of  employees  was 


diverted  to  the  use  of  political  candidates.  A  final  count 
charged  all  defendants  except  Senator  Quattrociocchi 
with  defrauding  the  government  (Penal  Law  §  195.20 
[eff  Nov.  1,  1986])  in  that  from  November  1,  1986  to 
December  24,  1986,  they  obtained  property  from  the 
State  by  a  scheme  to  defraud. 

The  conspiracy  count  generally  refers  to  the  1986  State 
senatorial  campaign,  while  however,  the  substantive 
counts  cover  time  periods  between  1981  and  1986. 

Senator  Ohrenstein  was  charged  in  a  total  of  581  of  the 
false  instrument  counts.  He  was  charged  jointly  with 
Francis  Sanzillo  in  51 1  of  those  counts  as  well  as  in  36 
counts  of  grand  larceny  and  in  the  six  counts  of  theft  of 
services.  He  and  Sanzillo  were  also  charged  jointly  with 
Senator  Babbush  in  12  false  instrument  counts  and  in  a 
single  count  of  grand  larceny  *354  in  regard  to  the  em- 
ployment in  1986  of  Clifford  Wilson.  Additionally,  he 
and  Sanzillo  were  charged  together  with  Joseph  Mont- 
alto in  12  false  instrument  counts  and  in  two  grand  lar- 
ceny counts  in  connection  with  Montalto's  1986  cam- 
paign. Ohrenstein  was  further  charged  separately  in  46 
of  the  false  instrument  counts,  and  in  one  count  of  grand 
larceny  in  regard  to  the  employment  of  Arlene  Wolff. 

In  addition  to  the  foregoing,  Francis  Sanzillo  was 
charged  individually  in  one  grand  larceny  count  with  re- 
gard to  the  1986  employment  of  Glenn  Van  Brauner, 
and  Senator  Babbush  was  individually  charged  in  20 
false  instrument  counts  and  one  count  of  grand  larceny 
with  regard  to  the  employment  of  Barbara  Zebersky. 

All  counts  in  which  Senator  Quattrociocchi  was  charged 
were  dismissed  and  the  People  are  not  appealing  the 
dismissal  of  the  portions  of  the  indictment  pertaining  to 
him. 

Trial  Term  granted,  in  part,  defendants'  motion  to  dis- 
miss the  indictment  by  dismissing  265  of  the  665  counts 
(139  Misc  2d  909).  In  upholding  the  remainder  of  the 
indictment,  the  court  held  that  hiring  and  paying  legis- 
lative employees  to  do  no  work,  or  to  perform  only 
campaign  work  for  a  candidate,  does  not  constitute  a  le- 
gislative act  within  the  meaning  of  the  Speech  or  De- 
bate Clause,  nor  is  a  prosecution  based  on  payment  of 
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State  funds  to  such  employee  rendered  nonjusticiable 
under  the  "political  question"  doctrine. 

The  counts  dismissed  by  the  trial  court  related  to  em- 
ployees who  had  also  performed  noncampaign  legislat- 
ive work  while  assigned  to  senatorial  campaigns  or  who 
had  been  on  the  Senate  payroll  prior  to  the  election 
campaign  (Category  1)  or  who  had  been  hired  for  the 
campaign  but  were  thereafter  retained  for  the  1987  le- 
gislative session  (Category  2).  In  addition,  the  court  dis- 
missed the  count  of  defrauding  the  government  (Penal 
Law  §  195.20)  which  was  based  on  the  vacation  period 
given  to  employees  after  the  1986  election  and  the  six 
theft  of  services  (Penal  Law  §  165.15)  counts.  It  is  from 
these  dismissals  that  the  People  appeal,  while  the  de- 
fendants, in  their  petition,  seek  dismissal  of  the  balance 
of  the  indictment. 

The  People  and  the  dissent  contend  that  the  court  erred 
(1)  in  holding  that,  under  the  Speech  or  Debate  Clause, 
the  performance  of  some  legislative  acts  by  certain  Sen- 
ate employees  precluded  prosecution  of  the  defendants 
for  what  is  claimed  to  be  larcenous  conduct  involving 
those  employees  and  (2)  in  ruling  that  the  question  ol 
whether  certain  other  *355  legislative  employees  were 
improperly  engaged  in  campaign  activities  is  a  nonjusti- 
ciable political  question  which  cannot  be  litigated 
without  the  judiciary  infringing  on  the  prerogatives  of  a 
coordinate  branch  of  government.  The  People  essen- 
tially argue  that  the  payment  to  legislative  employees 
for  work  done  in  senatorial  campaigns  was  per  se  illegal 
and  subject  to  criminal  prosecution. 

Defendants  take  the  position  that  the  conduct  com- 
plained of  by  the  People  is  not  criminal  and  that  the 
People's  contrary  assertion  requires  such  a  tortured  con- 
struction of  the  law  that,  were  it  to  be  adopted,  it  would 
defeat  the  constitutional  requirements  of  certainty  and 
clarity  embodied  in  the  due  process  concept  of  "notice". 
Defendants  further  claim  that,  by  attempting  to  crimin- 
alize their  activities,  the  People  are  impermissibly  in- 
truding into  the  Legislature's  affairs  in  violation  of  the 
doctrine  of  separation  of  powers  and  of  the  Speech  or 
Debate  Clause. 

We  turn  first  to  defendants'  argument  that  this  prosecu- 


tion in  its  entirety  intrudes  into  the  legislative  sphere  in 
violation  of  the  separation  of  powers  and  the  Speech  or 
Debate  Clause. 

(2) We  conclude,  as  did  the  trial  court  after  a  careful  and 
thorough  analysis,  that  the  latter  clause  is  of  limited  ap- 
plication to  this  case. Article  III,  §  1 1  of  the  NY  Consti- 
tution, commonly  referred  to  as  the  "Speech  or  Debate" 
Clause,  states  that  "For  any  speech  or  debate  in  either 
house  of  the  legislature,  the  members  shall  not  be  ques- 
tioned in  any  other  place".  An  identical  provision  is 
contained  in  the  United  States  Constitution.  (US  Const, 
art  I,  §6,  cl  1.) 

The  purpose  of  the  clause  is  to  protect  the  integrity  oi 
the  legislative  process.  A  legislator's  speech  within  the 
confines  of  his  official  duties  should  not  be  inhibited 
because  of  a  fear  of  litigation.  (Oates  v  Marino,  106 
AD2d  289;,see,  Gravel  v  United  States,  408  US  606.)Le- 
gislators  are  to  be  protected  not  only  from  the  con- 
sequences of  litigation  results,  but  from  the  burden  ol 
defending  themselves.  (Eastland  v  United  States  Ser- 
vicemen's Fund,  421  US  491,  503.) 

As  interpreted  by  the  United  States  Supreme  Court,  the 
provision  is  not  intended  to  confer  a  general  exemption 
upon  legislators  from  liability  or  from  process  in  crim- 
inal cases,  but  is,  rather,  directed  to  matters  which 
"must  be  an  integral  part  of  the  deliberative  and  com- 
municative processes  by  which  Members  participate  in 
committee  and  House  proceedings  with  respect  to  the 
consideration  and  passage  or  rejection  of  *356  proposed 
legislation  or  with  respect  to  other  matters  which  the 
Constitution  places  within  the  jurisdiction  of  either 
House".  That  court  has  further  indicated  that  the  priv- 
ilege has  been  extended  by  courts  "to  matters  beyond 
pure  speech  or  debate  in  either  House,  but  only  when 
necessary  to  prevent  indirect  impairment  of  such  delib- 
erations' ".(Gravel  v  United  States,  supra,  at  625,  citing 
United  States  v  Doe,  455  F2d  753,  760.) 

The  privilege  has  been  expanded  to  include  legislative 
personnel  where  the  employees'  duties  are  directly  re- 
lated to  the  due  functioning  of  the  legislative  process. 
"Thus,  if  the  employee's  duties  are  an  integral  part  of 
the  legislative  process,  such  that  they  are  directly  assist- 
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ing  members  of  Congress  in  the  discharge  of  their  func- 
tions,' personnel  decisions  affecting  them  are  corres- 
pondingly legislative  and  shielded  from  judicial  scru- 
tiny." (Browning  v  Clerk,  U.S.  House  of  Representat- 
ives, 789  F2d  923,  929,cert  deniedA19  US  996.) 

While  it  is  recognized  that  legislators  necessarily  en- 
gage in  many  activities  beyond  the  purely  legislative 
and  that  there  are  many  legitimate  errands  of  a  political 
nature  that  have  come  to  be  expected  of  them  such  as 
assisting  and  working  with  constituents,  meeting  with 
other  governmental  agencies,  obtaining  governmental 
contracts,  preparing  news  releases,  making  speeches 
and  sending  newsletters  to  constituents,  activities  of  this 
type  have  been  held  not  to  be  covered  by  the  protection 
afforded  by  the  Speech  or  Debate  Clause.  (United  States 
v  Brewster,  408  US  501,  512.) 

In  the  instant  case,  there  was  evidence  presented  to  the 
Grand  Jury  that  Senate  employees  Patrick  Prefetti  and 
Ingrid  Stettner  prepared  a  report  for  the  Senate  Dairy 
Commission  in  October  1986,  which  falls  within  the 
period  covered  by  the  indictment,  and  that  Mary  Rose 
Stevenson,  during  September  and  October  1986,  ar- 
ranged a  legislative  hearing  on  tax  issues.  These  activit- 
ies clearly  fall  within  the  ambit  of  legislative  acts  that 
are  covered  by  the  Speech  or  Debate  Clause  (Gravel  v 
United  States,  supra,  at  61AJiutchinson  v  Proxmire, 
443  US  111,  133). 

The  indictment  cannot  be  legally  sufficient  if  it  is  based 
on  Grand  Jury  testimony  which  may  require  inquiry  into 
legislative  acts  or  the  motivation  for  legislative  acts. 
(United  States  v  Brewster,  supra.) Although  the  general 
rule  is  to  view  the  Grand  Jury  evidence  in  the  light  most 
favorable  to  the  People,  that  rule  does  not  apply  where 
the  constitutional  rights  *357  protected  by  the  Speech 
or  Debate  Clause  are  affected.  (United  States  v  Hel- 
stoski,  442  US  477,  488-492. )When  it  is  apparent  that 
legislative  employees  have  performed  legislative  acts, 
the  Speech  or  Debate  Clause  prevents  inquiries,  "  even 
though  their  conduct,  if  performed  in  other  than  legislat- 
ive contexts,  would  in  itself  be  unconstitutional  or  oth- 
erwise contrary  to  criminal  or  civil  statutes.'  "  (Eastlana 
v  United  States  Servicemen's  Fund,  All  US  491,  510, 
supra,  citing  Doe  v  McMillan,  All  US  306,  312-313.) 


The  obligation  is  on  the  prosecutor  to  show  that  no  priv- 
ileged legislative  act  would  be  implicated,  since  impos- 
ing that  obligation  on  the  defendant  would  violate  the 
intent  behind  the  Speech  or  Debate  Clause  of  protecting 
legislators,  who  are  performing  legislative  acts,  from 
the  necessity  of  defending  themselves  .(United  States  v 
Helstoski,  AA1  US  477 , supra;  Eastland  v  United  States 
Servicemen's  Fund,  supra,  at  503;Doe  v  McMillan, 
supra.) 

In  this  case  the  trial  court  properly  found  that  the  People 
failed  to  meet  their  obligation  of  showing  that  the  pro- 
secution with  respect  to  the  counts  relating  to  Prefetti, 
Stettner  and  Stevenson  could  proceed  without  touching 
upon  the  specifics  of  their  privileged  legislative  assign- 
ments. Accordingly,  the  dismissal  of  those  counts,  in- 
volving Prefetti  and  Stettner,  on  speech  or  debate 
grounds,  is  affirmed,  no  appeal  having  been  taken  from 
the  dismissal  of  counts  regarding  Stevenson. 

(3)While  the  People  and  the  dissent  take  issue  with  the 
foregoing  conclusion,  they  argue  that,  in  any  event,  "the 
Speech  or  Debate  Clause  completely  meets  all  of  the 
separation  of  powers  concerns  implicated  by  a  prosecu- 
tion against  a  legislator".  We  disagree.  As  recognized 
by  the  trial  court,  the  separation  of  powers  doctrine  is 
not  contiguous  with  the  Speech  or  Debate  Clause  but 
has  a  far  broader  reach.  The  People  and  dissent's  posi- 
tion ignores  the  basic  policy  which  requires  "the  exer- 
cise of  a  proper  restraint  on  the  part  of  the  judiciary  in 
responding  to  invitations  to  intervene  in  the  internal  af- 
fairs of  the  Legislature  as  a  co-ordinate  branch  of  gov- 
ernment—it is  not  the  province  of  the  courts  to  direct  the 
legislature  how  to  do  its  work'  ".(New  York  Pub.  In- 
terest Research  Group  v  Steingut,  40  NY2d  250,  257. )In 
seeking  to  restrict  and  limit  the  privileged  sphere  of  le- 
gislative powers  only  to  those  acts  covered  by  the 
Speech  or  Debate  Clause  they  ignore  prior  judicial  re- 
cognition and  acknowledgment  that  there  are  many 
activities  of  legislators,  concededly  not  covered  by  the 
Speech  or  Debate  Clause,  which  quite  properly  and  ne- 
cessarily fall  within  the  ambit  of  a  legislator's  work 
*358  (United  States  v  Brewster,  supra,  at  512)  and 
which  are  nonjusticiable  (United  States  ex  rel.  Joseph  v 
Cannon,  642  F2d  1373, cert  deniedA55  US  999),  as  well 
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as  prior  judicial  refusal  in  this  State,  dehors  the  Speech 
or  Debate  Clause,  to  intrude  in  the  internal  operations  of 
a  coordinate  branch  of  government.  (See,  e.g.,  Matter  oj 
Gottlieb  v  Duryea,  38  AD2d  634,affd30  NY2d  807,cer/ 
deniedAm  US  1008.) 

It  has  been  recognized  that  the  separation  of  powers  in 
our  tripartite  form  of  government  gives  rise  to  so-called 
"political  questions",  not  to  be  confused  with  "political 
cases",  which  are  not  appropriate  for  judicial  interven- 
tion and  which  are  held  to  be  nonjusticiable.  While  the 
contours  of  what  constitutes  such  a  "political  question" 
are  necessarily  flexible,  and  not  always  easy  of  defini- 
tion, the  United  States  Supreme  Court  in  Baker  v  Carr 
(369  US  186)  set  forth  relevant  criteria  to  enable  a  court 
to  make  a  determination  as  to  whether  a  "political  ques- 
tion" can  be  said  to  exist  in  a  particular  situation.  That 
court  observed  that  it  is  the  relationship  between  the  ju- 
diciary and  the  coordinate  branches  of  government 
which  give  rise  to  a  "political  question"  in  a  particular 
case  and  the  "nonjusticiability  of  a  political  question  is 
primarily  a  function  of  the  separation  of  powers"  (at 
210).  To  enable  a  court  to  determine  whether  a  nonjusti- 
ciable "political  question"  is  involved,  the  following 
criteria  are  set  forth  in  that  case  (at  217): 

"[1]  A  textually  demonstrable  constitutional  commit- 
ment of  the  issue  to  a  coordinate  political  department; 


"[2]  a  lack  of  judicially  discoverable  and  manageable 
standards  for  resolving  it;  or 

"[3]  the  impossibility  of  deciding  without  an  initial 
policy  determination  of  a  kind  clearly  for  nonjudicial 
discretion;  or 

"[4]  the  impossibility  of  a  court's  undertaking  independ- 
ent resolution  without  expressing  lack  of  the  respect  due 
coordinate  branches  of  government;  or 

"[5]  an  unusual  need  for  unquestioning  adherence  to  a 
political  decision  already  made;  or 

"[6]  the  potentiality  of  embarrassment  from  multifarious 
pronouncements  by  various  departments  on  one  ques- 
tion". 


If  any  one  of  the  foregoing  is  "inextricable  from  the 
case  at  bar",  the  matter  can  be  held  to  involve  a  nonjus- 
ticiable political  question.  (Baker  v  Carr,  supra,  at  217.) 

In  arguing  that  the  scope  of  the  duties  performed  by  le- 
gislative employees,  including  those  that  are  of  an  ex- 
clusively political  nature,  constitute  a  nonjusticiable  is- 
sue, defendants  *359  rely  on  three  prongs  of  the  Baker  v 
Carr  formulation.  They  are  the  "  textually  demonstrable 
commitment'  of  appropriation,  budgetary  and  legislative 
assignment  issues  to  the  Legislature,  the  lack  of  judi- 
cially discoverable  and  manageable  standards  for 
resolving'  the  case,  and  the  impossibility  of  deciding 
[the  case]  without  an  initial  policy  determination  of  a 
kind  clearly  for  nonjudicial  discretion'  ". 

We  agree  that  relevant  considerations  raised  in  Baker  v 
Carr  (supra)  are  implicated  and  inextricably  entwined 
with  the  facts  of  the  instant  case  to  the  extent  it  relates 
to  the  issue  of  whether  the  assignment  of  legislative  em- 
ployees to  work  on  senatorial  campaigns  falls  within  the 
proper  duties  of  such  employment. 

Our  analysis  is  undertaken  within  the  parameters  of  the 
continually  reaffirmed  precept  that  "[t]he  object  of  a 
written  Constitution  is  to  regulate,  define  and  limit  the 
powers  of  government  by  assigning  to  the  executive,  le- 
gislative and  judicial  branches  distinct  and  independent 
powers.  ...  It  is  a  fundamental  principle  of  the  organic 
law  that  each  department  should  be  free  from  interfer- 
ence, in  the  discharge  of  its  peculiar  duties,  by  either  of 
the  others".  (People  ex  rel.  Burby  v  How  land,  155  NY 
270,  282;Saxton  v  Carey,  44  NY2d  545,  549Matter  of 
County  of  Oneida  v  Berle,  49  NY2d  515.) 

Under  our  State  Constitution,  the  Legislature  is  vested 
with  sole  authority  to  enact  laws  for  the  appropriation  of 
funds  to  be  paid  out  of  the  State  treasury  (art  VII,  §  7; 
People  v  Tremaine,  252  NY  27),  and  to  "regulate  and 
fix  the  wages  or  salaries  and  the  hours  of  work  or  labor 
...  of  persons  employed  by  the  state"  (art  XIII,  §  14). 
Article  VII,  §  7  expressly  provides  that  "every  such  law 
making  a  new  appropriation  ...  shall  distinctly  specify 
the  sum  appropriated,  and  the  object  or  purpose  to 
which  it  is  to  be  applied".  The  legislative  budget  cover- 
ing the  period  here  in  question  included  an  appropri- 
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ation  for  the  specific  purpose  of  providing  funds  for 
"personal  service  of  employees  and  for  temporary  and 
expert  services  of  legislative  and  program  operations" 
and  "personal  service  of  employees  and  for  temporary 
and  expert  services  of  standing  committees".  The  appro- 
priation does  not  further  describe  the  activities  within 
its  scope.  However,  legislative  committees  have  the 
power  to  "employ  needed  assistants  and  fix  their  com- 
pensation within  the  amount  available  to  the  committee 
by  appropriation."  (Legislative  Law  §  9.)  Similarly,  the 
Senate  Minority  Leader  is  allowed  to  "appoint  such  em- 
ployees to  assist  him  in  the  performance  of  *360  his  du- 
ties as  may  be  authorized  and  provided  for  in  the  legis- 
lative appropriation  bill."  (Legislative  Law  §  6  [2].) 

"[A]s  a  matter  of  substantive  law  every  legislative  en- 
actment is  deemed  to  be  constitutional  until  its  chal- 
lengers   have    satisfied    the    court    to    the    contrary". 
(Montgomery   v   Daniels,    38    NY2d   41,    54.)Here,    of 
course,  there  has  never  been  any  direct  attack  on  the 
constitutionality  of  the  particular  budget  appropriation 
involved,  or  any  part  thereof,  on  the  basis  that  it  violates 
some  constitutional  provision  or  otherwise.   (Cf.,  New 
York  Pub.  Interest  Research  Group  v  Steingut,  40  NY2d 
250 , supra;   Fox  v  Mohawk  &   Hudson  Riv.   Humane 
Socy.,  165  NY  517 Matter  of  Borup,  182  NY  222.) 
Generally,  the  courts  will  not  interfere  with  the  internal 
procedural  aspects  of  the  legislative  process,  but  judi- 
cial  review  may   be   undertaken  with  respect  to   the 
budget  to  determine  whether  the  Legislature  has  com- 
plied with  constitutional  prescriptions  as  to  legislative 
procedures  (Matter  of  Board  of  Educ.  v  City  of  New 
York,   41   NY2d  535,   538;   emphasis   added)   and  the 
courts  may  intervene  in  the  budgetary  process  to  ensure 
that  the  methodology  prescribed  by  the  Constitution  is 
properly  utilized,  as  in  the  case  of  itemization,  but  it 
will  not  intrude  in  the  degree  of  itemization  which  is 
best  left  to  the  Legislature,  for  it  is  not  something  which 
can  be   accurately   delineated  by    a  court.    (Saxton  v 
Carey,  supra,  at  550;  emphasis  added.) 

The  dissent  asserts  that  "[t]he  Court  of  Appeals  has  re- 
peatedly held  that  the  judiciary  not  only  may,  but  must, 
decide  whether  purportedly  internal'  legislative  proced- 
ures comply  with  State  statutes  and  constitutional  provi- 


sions" citing  Matter  of  Board  of  Educ.  v  City  of  New 
York  (supra)  and  Matter  of  Anderson  v  Krupsak  (40 
NY2d  397).  Reference  to  those  cases  is,  indeed,  in- 
structive. In  Matter  of  Board  of  Educ.  v  City  of  New 
York,  the  issue  was  whether  the  Legislature  procedur- 
ally had  properly  overridden  the  Governor's  veto  of  the 
Stavisky-Goodman  Law  (L  1976,  ch  132)  in  conformity 
with  both  the  provisions  of  the  Constitution  and  the 
rules  of  the  Senate.  In  Matter  of  Anderson  v  Krupsak, 
the  issue  was  again  concerned  with  whether  specific 
procedural  mandates  (of  section  202  of  the  Education 
Law)  were  complied  with  in  connection  with  the  elec- 
tion by  the  Legislature  of  members  of  the  Board  of  Re- 
gents. Thus,  these  cases  speak  to  the  legality  of  the  pro- 
cedures by  which  particular  legislation  is  enacted  in  dis- 
tinction to  the  internal  operational  and  organizational 
practices  of  the  Legislature  itself  which  are  involved  in 
the  instant  case.  *361 

Here,  there  is  no  direct  challenge  to  the  constitutionality 
or  validity  of  either  the  budget  or  any  other  particular 
legislative  enactment.  The  People  apparently  assert  that 
because  the  legislative  budget  enactment  did  not  ex- 
pressly authorize  the  payment  of  salaries  to  employees 
who  engaged  in  political  or  campaign  activities,  such 
were  ipso  facto  illegal.  It  may  be  noted  that  the  budget 
allocation  in  question  did  not  expressly  authorize  pay- 
ments to  those  who  operated  typewriters,  computers  or 
did  research  on  various  matters.  As  already  detailed,  the 
bill  was  drafted  in  the  broadest  of  terms  merely  speak- 
ing of  "funds  for  personal  service  of  employees".  The 
dissent's  reliance  on  Farrington  v  State  of  New  York 
(248  NY  112)  for  the  proposition  that  "whether  a  legis- 
lative expenditure  is  an  unconstitutional  gift  of  public 
funds  masquerading  as  a  legitimate  appropriation  al- 
ways gives  rise  to  a  question  of  legislative  power  which 
must  be  determined  by  the  courts'"  is  somewhat  puzz- 
ling in  the  context  of  this  case.  In  Farrington,  the  court 
dealt  with  a  private  legislative  enactment  conferring  jur- 
isdiction on  the  Court  of  Claims  to  determine  a 
claimant's  claim  for  the  recovery  of  counsel  fees  expen- 
ded by  reason  of  his  wrongful  discharge.  While  the 
court  found  that  enactment  to  be  constitutional  within 
the  "gift  of  public  money  for  private  purposes"  clause, 
there  again  the  issue  was  whether  a  specific  statute  was 
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valid  or  violative  of  a  constitutional  provision.  The  is- 
sue here  is  a  wholly  different  one  dealing  with  certain 
expenditures  for  salaries  pursuant  to  a  broadly  drafted 
budget  appropriation  that  has  never  been  directly  chal- 
lenged. 

The  Constitution  textually  commits  the  issue  of  budget 
enactment  and  regulation  of  wages  and  hours  of  State 
employees  to  the  Legislature,  which  in  this  case  has  ex- 
ercised that  authority  by  merely  broadly  directing  that  a 
particular  allocation  be  used  "for  personal  services  of 
employees".  The  People's  assertion  that  the  extent  to 
which  that  allocation  has  been  properly  used  is  "a  ques- 
tion of  law  to  be  determined  by  the  Court"  implicates 
other  considerations  raised  in  Baker  v  Carr  (369  US 
\86,supra)  which  impact  on  the  question  of  the  justi- 
ciability of  such  issue.  Implicit  in  that  undertaking 
would  be  the  need  for  the  court  to  exercise  its  judgment 
to  delineate  with  some  specificity  the  scope  of  the  par- 
ticular activities  constituting  the  "proper  duties"  of  a  le- 
gislative employee  during  the  period  covered  by  the  in- 
dictment. Crucial  to  any  such  determination  would  be 
whether  there  are  discoverable  and  manageable  stand- 
ards that  would  permit  judicial  review  of  that  issue,  as 
well  as  the  further  consideration  of  whether  *362  intru- 
sion into  this  area  would  require  a  policy  resolution  that 
is  inappropriate  for  judicial  action.  Central  to  this  issue, 
of  course,  is  the  extent  to  which  political  activities  and 
working  on  political  campaigns  can  be  said  to  fall  with- 
in the  ambit  of  such  "proper  duties",  particularly  in  the 
context  of  the  Minority  Leader's  role  and  function. 

(4)While  the  Legislature  is  constitutionally  vested  with 
the  authority  to  "regulate  and  fix  the  wages  or  salaries 
and  the  hours  of  work  or  labor  ...  of  persons  employed 
by  the  state",  the  Minority  Leader  of  the  Senate  is  given 
the  power  by  statute,  to  "appoint  such  employees  to  as- 
sist him  in  the  performance  of  his  duties  as  may  be  au- 
thorized and  provided  for  in  the  legislative  appropri- 
ation bill"  (Legislative  Law  §  6  [2])  and  certain  other 
employees  to  fill  specified  offices  and  positions  (Legis- 
lative Law  §  7).  As  the  appointing  officer  of  these  vari- 
ous employees,  he  is  given  the  authority  to  determine 
their  tenure  (Legislative  Law  §  8)  and  their  compensa- 
tion (Legislative  Law  §  10).  The  duties  of  the  Minority 


Leader  of  the  Senate  are  not  otherwise  defined  nor  is 
there  any  further  statutory  illumination  of  the  scope  or 
nature  of  the  duties  of  legislative  employees.  Clearly, 
however,  these  are  matters  which  are  singularly  within 
the  Legislature's  own  purview  involving  as  they  do  the 
internal  procedures  and  administration  of  the  functions 
and  peculiar  duties  of  that  body,  which  it  has  been  held 
should  be  free  from  interference  from  another  branch  of 
government.  (Matter  of  Gottlieb  v  Duryea,  38  AD2d 
634,q#tf30  NY2d  807 ,cert  denied409  US  \QQ%,supra; 
also  see,  Public  Citizen  v  Simon,  539  F2d  21  l;Davids  v 
Akers,  549  F2d  120.) 

While  it  is  unquestioned  that  during  the  time  period 
covered  by  the  indictment  there  were  no  legislatively 
promulgated  standards  or  rules  governing  the  nature  oi 
scope  of  the  duties  or  other  terms  of  employment  for 
Senate  employees,  there  is  a  long  history  indicating  the 
Legislature's  awareness  of  and  sensitivity  to  the  interre- 
lationship between  political  considerations  and  legislat- 
ive activity  and  its  failure  to  take  action  regarding  the 
issue.  In  1945,  a  New  York  State  Joint  Legislative 
Committee  declared  that  the  duties  of  the  Senate  Minor- 
ity Leader  included  "conducting]  legislative  program 
for  minority  party",  and  that  the  duties  of  the  Minority 
Leader's  administrative  staff  included  "[pjerform  [ing] 
administrative,  research,  clerical,  [and]  publicity  ser- 
vices for  party  program"  (Interim  Report  of  NY  St  Joint 
Legis  Comm  on  Legis  Methods,  Practices,  Procedures 
and  Expenditures,  1945  *363  NY  Legis  Doc  No.  35, 
chart  7,  at  52).  The  Joint  Committee  also  recommended 
against  civil  service  status  to  legislative  employees  be- 
cause, inter  alia,  "legislative  personnel  must  continue  to 
be  recruited  from  groups  sympathetic  to  a  legislator's 
program",  "[u]nder  our  theory  of  government  where 
party  programs  have  been  the  basis  for  legislation,  it 
might  hamstring  a  legislator  to  surround  him  with  em- 
ployees unsympathetic  to  his  point  of  view  or  to  whom 
party  strategy  cannot  be  confided",  and,  significantly, 
"civil  service  employees  would  not  be  free  to  particip- 
ate in  the  political  activity  generally  required  of  a  legis- 
lator" (id.,  at  31,  32). 

After  the  1 982  election,  then  Assembly  Speaker  Stanley 
Fink  proposed  that  the  Legislature  adopt  rules  govern- 
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ing  the  use  of  legislative  employees  in  legislative  cam- 
paigns but  no  action  was  taken  on  that  proposal  and  no 
guidelines  adopted  although  the  Minority  Leader  and 
his  chief  of  staff  did  explore  the  issue  in  1982  and  1983 
with  the  Senate  counsel  Eric  Lane  and  a  legal  consultant 
to  the  Senate,  Professor  Agata.  It  was  also  a  topic  ol 
discussion  at  a  1984  Minority  Conference  steering  com- 
mittee meeting. 

In  September  1985,  the  District  Attorney  of  Kings 
County,  Elizabeth  Holtzman,  after  an  investigation  of 
then  Assemblyman  Charles  Schumer's  use  of  legislative 
staff  in  his  campaign  for  Congress  concluded  that  there 
were  no  guidelines  or  laws  covering  the  use  of  State  le- 
gislative aides  for  campaigning  purposes  and  therefore 
no  New  York  State  law  had  been  violated.  She  then  re- 
ferred the  matter  back  to  the  Legislature  with  the  fol- 
lowing statement  and  recommendation:  "there  was  no 
basis  for  criminal  prosecution  under  New  York  State 
laws.  Our  investigation  indicated  that  a  need  exists  for 
the  Legislature  to  establish  controls  to  prevent  the  sub- 
stantial use  of  state  employees  and  facilities  by  its  mem- 
bers for  campaign  purposes.  In  particular,  there  is  a 
need  for  specific  job  descriptions,  improved  time  ac- 
countability, and  specific  rules  governing  the  use  of  any 
of  state  employees  and  facilities  for  campaign  purposes. 
Sanctions  should  also  be  provided  for  those  individuals 
who  intentionally  violate  these  rules." 

In  March  1987,  the  Joint  State-City  Commission  on  In- 
tegrity in  Government  was  established  focusing  on  the 
entire  issue  of  ethics  and  propriety  in  all  areas  of  gov- 
ernmental operations. 

It  was  not,  however,  until  April  1987,  after  the  investig- 
ation leading  to  this  prosecution  was  publicized,  that  the 
Legislature,  *364  in  Concurrent  Resolution  No.  812,  fi- 
nally took  steps  "to  provide  guidelines  for  members  and 
legislative  employees  with  respect  to  participation  of  le- 
gislative employees  in  political  activity"  acknowledging 
that  no  guidelines  exist  "to  assist  members  and  legislat- 
ive employees  regarding  the  participation  of  such  em- 
ployees in  political  campaign  activity"  and  that 
"legislative  employees  are  not  prohibited  by  statute, 
rule,  regulation  or  otherwise  from  engaging  in  political 
campaign  activity".  That  resolution  established  a  blue 


ribbon  commission  to  review  the  use  of  legislative  em- 
ployees participating  in  campaign  activities  and  promul- 
gated the  following  interim  guidelines  pending  the  com- 
mission's report: 

"1.  That  it  is  the  rule  of  the  New  York  State  Legislature 
that  legislative  employees  of  a  member,  officer,  legislat- 
ive commission  or  committee  of  the  Legislature  are 
compensated  from  funds  of  the  New  York  State  treasury 
for  the  performance  of  officials  duties  on  behalf  of  the 
member,  officer,  legislative  commission  or  committee. 
The  official  duties  of  a  legislative  employee,  the  ad- 
equacy of  performance  thereof  and  the  compensation 
therefore  are  the  exclusive  prerogatives  of  the  Legis- 
lature. 

"2.  It  is  hereby  established  as  the  rule  of  the  Legislature 
that  no  person  shall  be  hired  by  the  Legislature  to  en- 
gage solely  in  political  campaign  activity.  However, 
when  a  legislative  employee  is  not  obligated  to  perform 
duties  assigned  to  him,  or  her,  the  employee  is  free  to 
engage  in  political  campaign  activities. 

"3 .  As  to  the  standards  applicable  to  the  duties  of  legis- 
lative employees,  although  no  precise  job  descriptions 
are  in  force  for  such  employees,  it  is  expected  that  such 
employees  will  approach  their  duties  with  general  ethic- 
al standards  in  mind  and  use  good  judgment  and  com- 
mon sense. 

"4.  A  legislative  employee's  official  duties  may  include, 
by  way  of  example  only,  representational  activities, 
such  as  constituent  casework,  preparation  of  news  re- 
leases and  newsletters  to  constituents,  public  appear- 
ances and  other  responsibilities  which  are  not  political 
campaign  activity. 

"5.  Legislative  employees  may  properly  be  engaged  in 
political  campaign  activity,  provided  such  activity  does 
not  cause  the  employee  to  neglect  his,  or  her,  official 
duties." 

In  August  1987,  Governor  Cuomo  approved  both  the 
Ethics  in  Government  Act  (L  1987,  ch  813)  which  cre- 
ated the  Legislative  Ethics  Committee,  and  the  compan- 
ion New  York  State  *365  Governmental  Accountability, 
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Audit  and  Internal  Control  Act  of  1987  (L  1987,  ch 
814)  requiring  the  Senate  to  establish  internal  proced- 
ures governing  areas  such  as  payroll  and  personnel. 

There  is  no  question,  therefore,  that  prior  to  April  1987, 
and  particularly  during  the  period  covered  by  the  indict- 
ment, there  were  no  legislative  standards,  rules  or 
guidelines  in  existence  detailing  the  "proper  duties"  ol 
legislative  employees,  an  issue  which  was  officially  ad- 
dressed for  the  first  time  in  the  1987  resolution.  Essen- 
tially, the  Legislature  declined  to  act  during  that  period 
in  an  area  that  was  its  exclusive  prerogative— the  admin- 
istration of  its  own  internal  affairs— albeit  that  it  has 
now  finally  undertaken  its  responsibilities  in  that  re- 
gard. 

Notwithstanding  the  absence  of  any  legislatively  en- 
acted guidelines  during  the  relevant  period,  the  trial 
court  held  that  there  was  a  standard  which  controlled 
here,  pointing  to  article  VII,  §  8  of  the  NY  Constitution 
referred  to  as  the  "No  Gift"  Clause,  which  provides 
that:  "The  money  of  the  state  shall  not  be  given  oi 
loaned  to  or  in  aid  of  any  private  corporation  or  associ- 
ation, or  private  undertaking;  nor  shall  the  credit  of  the 
state  be  given  or  loaned  to  or  in  aid  of  any  individual,  or 
public  or  private  corporation  or  association,  or  private 
undertaking". 

It  concluded  categorically  that  payment  to  legislative 
staff  for  work  on  political  campaigns  was  "an  unconsti- 
tutional private  application  of  public  revenue"  which 
provided  a  sufficient  predicate  for  criminal  prosecution. 
Significantly,  no  authority  is  offered  to  support  the  ulti- 
mate conclusion  that  a  violation  of  the  provision,  as- 
suming, arguendo,  that  such  exists,  is  subject  to  penal 
sanctions.  The  provision  itself  specifies  no  penalty  for 
its  violation,  nor  is  any  statute  pointed  to  which  so 
provides.  Moreover,  none  of  the  authorities  relied  upon 
by  the  court  arose  in  the  context  of  a  criminal  prosecu- 
tion. For  example,  Stern  v  Kramarsky  (84  Misc  2d  447) 
and  Matter  of  Phillips  v  Maurer  (67  NY2d  672)  both  in- 
volve injunctions  against  administrative  agencies  en- 
joining their  expenditures  of  funds  for  the  promotion  of, 
in  one  case  the  Equal  Rights  Amendment,  and  in  the 
other  a  budget  and  bond  issue.  As  administrative  agen- 
cies, in  distinction  to  the  legislative  branch,  they  were 


limited  merely  to  providing  information  in  a  neutral, 
rather  than  a  partisan,  vein.  Moreover,  Matter  of  Phil- 
lips v  Maurer  (supra)  dealt  with  expenditures  *366  un- 
der particular  sections  of  the  State  Education  Law  rather 
than  within  the  context  of  this  constitutional  provision. 

(5)We  do  not  find  that  this  provision,  standing  alone, 
would  provide  the  kind  of  clear  and  unambiguous  guid- 
ance necessary  to  enable  appropriate  judicial  resolution 
of  the  issue  at  hand  which  involves  not  an  individual 
case  determination  but,  rather,  a  wide-scale  particulariz- 
ation  of  the  propriety  of  the  specific  activities  and  terms 
and  conditions  of  employment  of  numerous  employees 
working  in  a  broad  range  of  categories.  This  would  re- 
quire precisely  the  kind  of  "itemization"  which  has  been 
held  not  to  be  a  court's  function. (Saxton  v  Carey,  44 
NY2d  545,,sw/>rav)The  failure  of  the  Legislature  to  act  in 
promulgating  appropriate  standards  governing  the  du- 
ties and  assignments  of  its  employees,  a  matter  within 
its  sphere  of  authority,  does  not  entitle  another  branch 
of  government,  "to  fill  the  vacuum  and  impose  a  solu- 
tion of  its  own",  as  the  People  have  here  attempted. 
(Boreali  v  Axelrod,  71  NY2d  1,13.) 

Moreover,  for  a  court  to  attempt  to  determine  the  proper 
scope  of  the  duties  of  legislative  employees  in  the  ab- 
sence of  manageable  guidelines  or  standards  would  re- 
quire the  kind  of  policy  determination  which  in  out 
view  is  not  suited  for  judicial  discretion. 

(6)Any  such  determination  would  involve  an  underlying 
policy  consideration  as  to  the  extent  to  which  activities 
of  a  political  nature  may  appropriately  be  engaged  in  by 
legislative  employees.  This  necessarily  requires  an  ex- 
ploration of  the  unique  role  which  politics  plays  in  the 
legislative  arena  in  distinction  to  the  other  two  branches 
of  government.  Once  elected,  executive  branch  officials 
assume  the  titles  of  their  offices  without  any  partisan 
party  characterization.  Judicial  officers,  whether  elected 
or  appointed,  upon  taking  office  must  become  wholly 
apolitical.  It  is  only  in  the  legislative  branch  that  the 
partisan  political  party  affiliations  of  elected  represent- 
atives continue  to  cloak  their  official  activities.  The 
terms  Majority  Leader  and  Minority  Leader  are  incor- 
porated in  the  Legislative  Law  which  delineates  the 
Senate's  hierarchy.  As  a  consequence,  the  ability  to  ef- 
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fectively  accomplish  particular  legislative  goals  is  in 
great  measure  predicated  upon  such  partisan  party  affili- 
ations. Enactment  of  legislation  cannot  be  separated 
from  political  involvement  and,  realistically,  political 
party  platforms  are  the  basis  for  legislation  under  our 
system  of  government.  The  wide  range  of  activities  per- 
formed outside  the  purely  legislative  sphere  which  have 
grown  over  *367  the  years  in  part  because  they  are  a 
means  of  developing  continuing  support  for  future  elec- 
tions have  been  held  to  be  entirely  legitimate  activities. 
(United  States  v  Brewster,  408  US  501  ,supra.)\t  can  be 
argued  that  politics  historically  has  been  an  integral  part 
of  the  legislative  process  and  is  intimately  related  to, 
and  intertwined  with,  the  legislator's  public  role  in  at- 
tempting to  garner  public  support  for  the  legislative  pro- 
grams which  he  or  she  espouses;  and,  the  record  indic- 
ates that  the  use  of  legislative  staff  for  a  broad  spectrum 
of  political  duties,  including  partisan  campaigns,  is  not 
a  new  phenomenon.  That  this  practice  may  be  person- 
ally distasteful  or  offensive  to  us  is,  however,  not  the 
barometer.  The  question  is  whether  it  is  appropriate  for 
a  court  to  attempt  to  legislate  the  precise  terms  and  con- 
ditions of  employment  which,  in  its  judgment,  consti- 
tute "the  proper  duties"  for  employees  of  another  co- 
equal branch  of  government,  whose  character  and  oper- 
ations are  in  so  many  ways  at  variance  with  the  judicial 
format  both  in  its  partisan  character  and  activities  as 
well  as  in  the  irregularity  and  seasonal  vagaries  of  its 
work  schedule. 

We  find  persuasive  the  decision  in  United  States  ex  rel. 
Joseph  v  Cannon  (642  F2d  1373  [DC  Cir],  cert  denied 
455  US  999)  where  the  court  was  presented  with  pre- 
cisely the  same  issue.  There,  in  a  suit  under  the  Federal 
False  Claims  Act,  it  was  alleged  that  Senator  Cannon 
had  defrauded  the  United  States  by  authorizing  regular 
salary  payments  to  an  aide  who  for  20  months  had 
worked  "extensively  and  exclusively"  on  the  Senator's 
reelection  campaign  (at  1375).  The  moneys  in  question 
had  been  appropriated  to  the  United  States  Senate  solely 
to  compensate  senatorial  employees  for  performance  of 
official  duties.  The  court  declined  to  answer  or  analyze 
the  "insurmountable  dilemma"  of  whether  campaign 
work  is  an  official  activity,  stating  that  it  could  not  re- 
view the  case  "  without  an  initial  policy  determination 


of  a  kind  clearly  for  nonjudicial  discretion'  "  (642  F2d, 
at  1379,  quoting  Baker  v  Carr,  369  US  186,  217).  The 
court  initially  looked  to  the  Senate  rules  and  practices 
for  assistance  in  determining  the  issue.  Noting  that  the 
United  States  Senate  had  been  unable  to  formulate 
guidelines,  the  court  held  that:  "[T]he  inability  of  the 
Senate--a  body  constitutionally  authorized  and  institu- 
tionally equipped  to  formulate  national  policies  and  in- 
ternal rules  of  conduct--to  solve  the  problem  demon- 
strates the  impossibility  of  deciding'  the  issue  appellant 
poses  without  an  initial  policy  determination  of  a  kind 
clearly  for  nonjudicial  discretion.'  Indeed,  the  interpret- 
ation of  the  False  Claims  Act  *368  suggested  by  appel- 
lant would  license  the  courts  to  monitor  every  action 
taken  by  a  Senator  and  his  aide  in  an  effort  to  determine 
whether  it  is  sufficiently  official'  or  too  political.'  " 
(Supra,  642  F2d,  at  1384.) 

The  court  further  observed  that  in  the  absence  of  any 
discernible  legal  standard,  or  even  of  a  congressional 
policy,  that  would  aid  consideration  and  decision  of  the 
question,  it  was  loathe  to  give  the  act  an  interpretation 
"that  would  require  the  judiciary  to  develop  rules  of  be- 
havior for  the  Legislative  Branch.  We  are  unwilling  to 
conclude  that  Congress  gave  the  courts  a  free  hand  to 
deal  with  so  sensitive  and  controversial  a  problem,  or 
invited  them  to  assume  the  role  of  political  overseer  of 
the  other  branches  of  Government."  (Supra,  642  F2d,  at 
1385.) 

The  attempt  by  the  People  and  the  dissent  to  distinguish 
the  Cannon  case  (supra)  on  the  ground  that  the  United 
States  Senate  had  unsuccessfully  tried  to  promulgate 
guidelines  is  somewhat  puzzling  in  light  of  the  State  Le- 
gislature's similar  failure  to  do  so  prior  to  1987. 

The  trial  court  itself  very  articulately  and  perceptively 
delineated  the  special  characteristics  of  legislative-politic- 
al interaction  which  render  inappropriate  judicial  intru- 
sion, as  follows:  "Certainly,  there  is  nothing  illegitimate 
about  the  role  of  the  Senate  Minority  Leader  as  coordin- 
ator of  the  minority  party's  political  and  legislative 
strategy  within  the  Senate.  Nothing  could  be  clearer  ... 
than  that  the  function  of  the  Senate  Minority  Leader's 
office,  the  delegation  of  duties  by  the  Minority  Leader, 
and  the  execution  of  those  duties  by  the  Leader's  staff 
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are  beyond  the  power  of  courts  to  examine,  much  less  to 
dictate.  ...  Neither  may  the  executive  nor  this  court  ar- 
rogate to  itself  the  authority  to  prohibit  the  Minority 
Leader  from  assigning  staff  to  coordinate  with  Demo- 
cratic Party  leaders  in  developing  a  legislative  strategy. 
to  poll  constituents  to  determine  their  views  of  the  Sen- 
ate minority's  program,  or  to  engage  in  the  myriad  polit- 
ical activities  through  which  constituents  may  influence 
and  legislators  may  explain  or  garner  support  for  legis- 
lation. ...  It  is  a  basic  tenet  of  our  system  of  government 
that  legislation  and  legislators  should  reflect  the  popular 
will,  which  is  primarily  manifested  through  the  compet- 
itive political  process.  Therefore,  the  line  between  par- 
tisan political  action  and  constituent  representation  is 
and  should  be  elastic,  and  is  not  subject  to  judicial  or 
executive  fiat.  Whether  and  to  what  extent  the  process 
of  forging  a  popular  consensus  in  support  of  a  legislat- 
ive agency  *369  may  be  distinguished  from  the  promo- 
tion of  a  party's  or  an  individual's  political  aspirations  is 
a  difficult  issue,  requiring  factual  determinations  and 
policy  decisions  that  are  beyond  the  competence  of 
courts  to  decide  within  the  limits  of  a  particular  contro- 
versy." (Supra,  139  Misc  2d,  at  943-944.) 


self.  We  reject  that  interpretation  and  find  that  the  very 
considerations  which  render  nonjusticiable  the  activities 
of  the  employees  in  Category  1  and  Category  2  are 
equally  applicable  to  those  in  Category  3.  As  he  ob- 
served, "[wjhether  and  to  what  extent  the  process  of 
forging  a  popular  consensus  in  support  of  a  legislative 
agenda  may  be  distinguished  from  the  promotion  of  a 
party's  or  an  individual's  political  aspirations  is  a  diffi- 
cult issue,  requiring  factual  determinations  and  policy 
decisions  that  are  beyond  the  competence  of  courts  to 
decide  within  the  limits  of  a  particular  controversy." 
(Supra,  139  Misc  2d,  at  943-944. )The  inextricable  rela- 
tionship between  the  legislative  and  the  political  is  no 
less  with  respect  to  those  employees.  It  cannot  categor- 
ically be  said  that  they  did  not  perform  services  to  some 
extent  reasonably  related  to  their  legislative  employ- 
ment, in  distinction  to  legislative  employees  who  have 
been  used  solely  for  the  personal  business  or  pecuniary 
interests  of  their  legislative  employers,  as  in  Unitea 
States  v  Diggs  (613  F2d  988,cert  deniedU6  US  982), 
where  the  court  expressly  noted  that  it  was  not  dealing 
with  a  Congressman's  discretion  to  define  the  duties  of 
an  employee. 


We  are  in  agreement  with  Justice  Rothwax's  conclusion 
that  insofar  as  this  indictment  relates  to  legislative  em- 
ployees who  performed  services  during  the  period  in 
question,  whether  of  a  legislative  or  of  a  political 
nature,  it  constitutes  an  inappropriate  attempt  by  the 
People  to  regulate  the  internal  affairs  of  the  Legislature 
and  deals  with  nonjusticiable  questions  (Matter  of  Got- 
tlieb v  Duryea,  supra;  cf,  Public  Citizen  v  Simon,  539 
F2d  211, supra),  and  we  affirm  his  dismissal  of  the 
counts  predicated  upon  the  activities  of  those  employ- 


Our  point  of  departure  from  his  decision  is  his  conclu- 
sion that  employees  assigned  to  work  only  on  cam- 
paigns were  engaged  exclusively  in  private  activity  that 
was  per  se  illegal  and  therefore  constituted  an  appropri- 
ate basis  for  a  criminal  prosecution.  This,  in  effect,  con- 
stitutes a  form  of  judicial  legislation  which  simultan- 
eously makes  the  same  conduct  both  legal  and  illegal- 
-justiciable  and  nonjusticiable,  based  on  a  vague  quant- 
itative guideline  rather  than  the  nature  of  the  activity  it- 


The  assignment  of  some  employees  to  campaign  work 
only,  *370  was  as  much  a  legislative  personnel  judg- 
ment, in  an  area  wholly  within  the  Legislature's  pur- 
view, as  was  the  part-time  assignment  of  others  to  sim- 
ilar activities.  That  it  was  a  questionable  judgment  that 
may  evoke  disapproval  and  justifiable  criticism  does 
not,  in  our  view,  render  it  subject  to  judicial  or  prosec- 
utorial oversight.  For  the  abysmal  failure  of  the  Legis- 
lature, and  particular  legislators,  to  fulfill  their  respons- 
ibilities in  not  adopting  appropriate  guidelines  govern- 
ing the  assignments  and  duties  of  their  employees,  "the 
remedy  lies  not  in  the  courtroom,  but  in  the  voting 
booth".  (Saxton  v  Carey,  supra,  at  551.) 

Particularly  apt  in  this  regard  is  former  Chief  Judge 
Breitel's  conclusion  in  Rapp  v  Carey  (44  NY2d  157) 
which  declared  unconstitutional  a  Governor's  Executive 
Order  requiring  a  wide  range  of  State  employees  within 
the  Executive  branch  to  inter  alia  abstain  from  various 
political  and  business  activities.  He  pointedly  observed: 
"The  restriction  on  political   activities  is  particularly 
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troublesome.  While  the  restriction  on  the  merits  would 
be  supported  by  many  or  even  most,  it  involves  a  broad 
question  of  policy,  hardly  resolvable  by  other  than  the 
representatively  elected  lawmaking  branch  of  govern- 
ment, the  Legislature."  (Supra,  44  NY2d,  at  165.) 

(7)Separate  and  apart  from  separation  of  powers  consid- 
erations, we  also  find  that  the  instant  prosecution  viol- 
ates the  defendant's  due  process  rights  with  respect  to 
the  manner  in  which  the  various  Penal  Law  provisions 
have  been  applied  to  them  insofar  as  the  charges  relate 
to  employees  in  any  of  the  three  categories  that  per- 
formed services. 

It  is  a  fundamental  principle  of  due  process  "that  no 
[person]  shall  be  held  criminally  responsible  for  con- 
duct which  he  [or  she]  could  not  reasonably  understand 
to  be  proscribed."  (United  States  v  Harriss,  347  US  612, 
6\l;see  also,  Lanzetta  v  New  Jersey,  306  US  451,  453.) 
This  principle  was  recently  reaffirmed  by  our  Court  oi 
Appeals  which  observed  that:  "Consistent  with  out 
concept  of  basic  fairness,  due  process  requires  that  a 
penal  statute  be  sufficiently  definite  by  its  terms  so  as  to 
give  a  person  of  ordinary  intelligence  fair  notice  that  his 
contemplated  conduct  is  forbidden  by  the  statute'  ". 
(People  v  Bright,  71  NY2d  376,  382-383,  quoting 
United  States  v  Harriss,  3A1  US  612,  617 ', supra.) 

In  this  case  in  order  for  defendants  to  be  charged  under 
the  various  larceny  and  false  filing  counts  of  the  indict- 
ment which  *371  are  based  on  the  activities  of  employ- 
ees who  performed  services,  either  legislative  and  cam- 
paign or  campaign  alone,  there  must  be  some  penal  pro- 
scription which  rendered  wrongful  the  assignment  of  le- 
gislative employees  to  political  or  campaign  duties  dur- 
ing the  period  covered  by  the  indictment. 

The  People  can  point  to  no  statute,  or  other  rule  or  regu- 
lation, that  proscribed  such  conduct  during  the  time 
periods  set  forth  in  the  indictment,  or  that  provided  that 
it  was  illegal.  The  People  now  point  to  the  "No-Gift" 
Clause  of  the  Constitution  as  a  standard  of  "illegality". 
Even  if  it  were  to  be  assumed  that  the  activities  in  ques- 
tion fall  within  the  constitutional  proscription,  and  our 
prior  discussion  indicates  our  view  to  the  contrary,  there 


is  no  penalty  specified  in  that  constitutional  provision 
for  its  violation  nor  is  there  any  statute  which  has  been 
enacted  which  renders  its  violation  criminal.  It  has  been 
held  that  the  duty  and  responsibility  of  determining  the 
method  of  compliance  with  constitutional  mandates  is 
peculiarly  within  the  legislative  sphere.  (Felder  v  Fal- 
len, 27  NYS2d  699,affd263  App  Div  986,<#2289  NY 
658.)Here,  of  course,  no  penal  statute  has  been  enacted 
to  obtain  compliance  with  this  section  of  the  Constitu- 
tion and  the  absence  of  penal  legislative  action  in  this 
regard  would  preclude  use  of  that  provision  as  the  basis 
for  criminal  action.  (See,  People  ex  rel.  Blumke  x 
Foster,  300  NY  431;c/,  People  v  Freres,  5  AD2d  868; 
former  Penal  Law  §  22,  incorporated  in  current  Penal 
Law  §  5.05  [1],  [3];  see,  Derivation  and  Disposition 
Tables,  L  1965,  ch  1030,  at  2483,  2492.) 

It  is  not  insignificant  that  every  case  cited  with  respect 
to  a  violation  of  this  provision  is  in  a  civil,  not  a  crimin- 
al context  and  in  most  instances  the  issue  involved  is 
the  validity  of  a  particular  statute.  (See,  e.g.,  Stern  v 
Kramarsky,  84  Misc  2d  447 , supra;  Corning  v  Village  oj 
Laurel  Hollow,  48  NY2d  348;Ma/fer  of  Boyd  v  Collins, 
11  NY2d  22%Matter  of  Borup,  182  NY  222;People  v 
Westchester  County  Natl.  Bank,  231  NY  465;Fox  v  Mo- 
hawk &  Hudson  Riv.  Humane  Socy.,  165  NY  517 ', supra; 
see  also,  Fair  Political  Practices  Commn.  v  Suitt,  90 
Cal  App  3d  125,  153  Cal  Rptr  311.)The  courts  have 
been  careful  not  to  "elevate  civil  wrongs  to  the  level  of 
criminal  larceny" .(People  v  Foster,  73  NY2d  596,  604; 
cf,  People  v  Keeffe,  50  NY2d  149.)Moreover,  in  decid- 
ing whether  there  is  a  due  process  violation  the  courts 
are  more  tolerant  of  ambiguities  in  civil  cases  than  in 
criminal  matters  because  the  "consequences  of  impreci- 
sion are  qualitatively  less  severe" .(Hoffman  Estates  v 
Flipside  Hoffman  Estates,  455  US  489,  499.)Indeed, 
*372  in  New  York  Pub.  Interest  Research  Group  v 
Steingut  (40  NY2d  250,supra)  where  the  court  found 
that  particular  allowances  under  a  supplemental  budget 
bill  exceeded  constitutionally  specified  limits,  it  rejec- 
ted a  demand  for  restitution  of  such  unauthorized  funds. 

Notwithstanding  the  People's  emphasis  on  NY  Constitu- 
tion, article  VII,  §  8,  and  the  trial  court's  embrace  of 
that  provision,  it  is  essentially  irrelevant  because  it  was 
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never  submitted  to  the  Grand  Jury  as  a  basis  for  finding 
that  the  conduct  complained  of  was  illegal  or  improper. 

(8)In  his  presentation  to  the  Grand  Jury,  the  prosecutor 
continually  referred  to  false  certification  by  defendants 
that  the  employees  had  performed  "legislative"  duties. 
But  that  is  not  what  the  certification  form  itself  stated. 
That  form  provides  that  the  employee  "actually  per- 
formed the  proper  duties  of  the  position"  (emphasis 
supplied).  The  distinction  between  "legislative  duties" 
and  the  various  other  duties  and  activities  engaged  in  by 
legislative  employees  which  are  proper  (United  States  v 
Brewster,  supra)  is  extremely  significant,  particularly 
where,  as  here,  there  were  no  guidelines  or  standards, 
during  the  period  in  question,  which  defined  the  para- 
meters of  the  "proper  duties"  of  legislative  employees. 

The  fatal  deficiency  in  the  instant  prosecution  was  the 
failure,  or  inability,  of  the  People  to  provide  the  grand 
jurors  with  some  specific  statutory  provision,  or  other 
appropriate  guideline,  from  which  they  could  find  that 
the  specified  conduct  was  proscribed  or  fell  outside  of 
the  "proper  duties"  of  a  legislative  employee.  To  advise 
the  Grand  Jury  to  consider  whether  the  conduct  was 
"right"  or  "proper"  as  a  basis  for  a  criminal  prosecution 
is  hardly  consistent  with  due  process  requirements  that 
a  person  of  ordinary  intelligence  be  given  notice  that  his 
contemplated  conduct  is  forbidden  by  the  statute 
(United  States  v  Harriss,  supra)  and  that  explicit  stand- 
ards be  provided  for  those  who  apply  a  statute  in  order 
to  avoid  arbitrary  enforcement  (Smith  v  Goguen,  415 
US  566). 

Reference  to  the  Grand  Jury  proceedings  clearly  demon- 
strates that  the  basis  on  which  the  People  proceeded 
herein  was  directly  violative  of  these  due  process  con- 
siderations. Its  theory  was  to  allow  the  Grand  Jury  itsell 
to  set  the  standard  as  to  whether  campaign  activities  by 
legislative  employees  should  be  criminalized.  Thus,  the 
prosecutor  advised  the  Grand  Jury: 

"I  did  not  ask  ...  whether  it  was  proper  to  do  campaign 
*373  work.  And  that  is  going  to  be  a  question  for  you, 
ladies  and  gentlemen  of  the  jury,  to  answer. 

"But  the  second  question  was  whether  there  were  state 


laws  which  regulated  the  work  of  the  legislative  em- 
ployees. And  that's  something  that  we're  going  to  get  in- 
to when  we  instruct  you  as  to  the  law  in  this  case." 
(Grand  Jury  minutes,  at  3 172.) 

Thereafter,  while  the  Grand  Jury  was  voting  on  various 
counts,  the  following  colloquy  took  place: 

"Grand  Juror:  At  some  point,  will  you  be  giving  us 
some  indication  as  to  what  the  action  is  regarding  cam- 
paigns. I  know  it's  very  complex  and  very  vague.  Not 
this  minute. 

"[ADA]  Mr.  Cherkasky:  I  know  the  fact— There  is  spe- 
cific questions.  I  will—  What  we  have  presented  to  you 
are— there  is  no  one  statute  that  states  use  or  there's  no 
specific  statute  addressed  to  the  use  of  political  workers 
in  campaigns  just  that  title.  What  we  ask  you  to  con- 
sider are  the  larceny  statutes,  the  documents  statutes, 
the  theft  of  service  statutes,  the  governmental  fraud  stat- 
utes to  see  whether  in  fact  that  conduct  is  illegal,  the  use 
of  government  workers  is  illegal  under  those  statutes." 
(Grand  Jury  minutes,  at  4316.) 

An  indictment  based  on  such  noninformative  and 
amorphous  instructions  fails  to  comport  with  the  due 
process  principles,  codified  in  section  1.05  of  the  Penal 
Law,  which  require  the  giving  of  "fair  warning  of  the 
nature  of  the  conduct  proscribed"  and  defining  "the  act 
or  omission  ...  which  constitute [s]  each  offense",  and  is 
also  at  variance  with  the  express  direction  which  states 
that  "Acts  otherwise  innocent  and  lawful  do  not  become 
penal  unless  there  is  a  clear  and  positive  expression  of 
intent  to  make  them  criminal"  (McKinney's  Cons  Laws 
of  NY,  Book  1,  Statutes  §  271  [d]). 

"Due  process  requires  that  all  be  informed  as  to  what 
the  State  commands  or  forbids'  . . .  and  that  men  of  com- 
mon intelligence'  not  be  forced  to  guess  at  the  meaning 
of  the  criminal  law."  (Smith  v  Goguen,  supra,  at 
574.)"The  dividing  line  between  what  is  lawful  and  un- 
lawful cannot  be  left  to  conjecture.  ...  The  crime,  and 
the  elements  constituting  it,  must  be  so  clearly  ex- 
pressed that  the  ordinary  person  can  intelligently 
choose,  in  advance,  what  course  it  is  lawful  for  him  to 
pursue.  Penal  statutes  prohibiting  the  doing  of  certain 
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things,  and  providing  a  punishment  for  their  violation, 
should  not  admit  of  such  a  double  meaning  that  the  cit- 
izen may  act  upon  the  one  conception  of  its  require- 
ments and  the  courts  upon  another'  "*374(Connally  v 
General  Constr.  Co.,  269  US  385,  393  [emphasis  ad- 
ded], citing  United  States  v  Capital  Traction  Co.,  34 
DC  App  592.) 

It  can  hardly  be  said  that  the  premise  upon  which  the 
People  have  here  proceeded  meets  that  standard.  When 
presented  with  the  same  issue  of  whether  use  of  a  legis- 
lative employee  in  campaign  activities  constituted  a 
criminal  act,  Elizabeth  Holtzman,  the  District  Attorney 
of  Kings  County,  a  prosecutor  of  coordinate  jurisdic- 
tion, found  no  criminal  violation.  The  Trial  Judge 
herein  refused  to  criminalize  such  activities  where  the 
employee,  in  addition,  performed  some  other  noncam- 
paign  services,  no  matter  how  minimal.  The  Legislature 
has  acknowledged  that  until  April  1987  no  standards  or 
guidelines  had  ever  been  promulgated  to  define  the 
"proper  duties"  of  its  employees,  that  no  rules  or  stat- 
utes had  ever  been  enacted  proscribing  campaign  or 
political  activities  by  Senate  employees  and  that  some 
such  activities  had  long  been  an  accepted  practice.  The 
District  Attorney  of  New  York  County,  alternatively, 
takes  the  position  that  all  political  campaign  activities 
engaged  in  by  legislative  employees  are  subject  to  crim- 
inal prosecution. 

Where  people  of  common  intelligence  differ  so 
markedly  as  to  the  meaning  of  the  law  in  relation  to  the 
conduct  involved,  it  must  be  held  that  this  prosecution 
fails  to  meet  requisite  due  process  standards.  (See, 
United  States  v  Harris,  supra,  at  628  [Douglas,  J.,  dis- 
senting].) 

"[T]he  laws  and  policies  of  this  State  are  established  by 
the  law  making  powers,  not  by  officers  acting  on  their 
own  ideas  of  sound  policy  however  excellent  such  ideas 
may  be'  "  (Matter  of  County  of  Oneida  v  Berle,  supra, 
49  NY2d,  at  523,  citing  Matter  of  Picone  v  Commis- 
sioner of  Licenses  of  City  ofN.Y.,  241  NY  157,  162). 

Accordingly,  since  we  find  that  the  counts  in  the  indict- 
ment predicated  on  the  activities  of  campaign  only  em- 
ployees (Category  3)  were  returned  in  violation  of  the 


defendant's  due  process  rights,  those  counts  are  dis- 
missed on  this  ground  as  well  as  on  the  basis  of  pruden- 
tial concerns  leading  to  nonjusticiability.  In  light  of 
these  dismissals,  the  conspiracy  count  is  rendered  mean- 
ingless and  is,  therefore,  also  dismissed. 

(9)We  turn,  finally,  to  those  persons  denominated 
"No- Shows"  who  performed  no  services  whatsoever. 
Our  prior  holdings  both  as  to  nonjusticiability  and  due 
process  have  no  application  to  this  group.  The  preced- 
ing discussion  focused  upon  the  scope  of  services  that 
could  properly  be  rendered  by  *375  legislative  employ- 
ees. Implicit  in  the  Senate  certification  forms  is  that  the 
employee  has  rendered  some  services.  If  the  defendants 
certified  payroll  forms  knowing  that  a  person  was  not  in 
fact  performing  any  services,  their  conduct  would  fall 
within  the  proscription  of  the  offering  a  false  instrument 
for  filing  statute.  (Penal  Law  §  175.35.) 

As  was  held  in  People  v  Hochberg  (87  Misc  2d  1024, 
1030-103 1, later  appeal  62  AD2d  239,/v  deniedU 
NY2d  953)  with  respect  to  such  a  hiring,  "One  who  re- 
commends a  person  for  public  employment  and  causes 
him  to  be  hired  by  the  State  of  New  York  is  by  inescap- 
able inference  representing  that  he  will  perform  the 
work  for  which  the  salary  is  paid.  The  word,  earn,  is 
defined  to  mean  to  receive  ...  for  one's  labor  or  service' 
(Webster's  New  World  Dictionary  [Coll  ed,  1966]).  If 
the  defendant  caused  the  State  to  employ  Mr.  Johnson 
...  then  defendant  led  the  State  to  believe  that  he  would 
earn  the  salary;  and  if  he  knew  that  this  was  not  true,  he 
was  guilty  of  attempting  to  steal  money  from  the  State". 
(See  also,  People  v Riccio,  91  AD2d  693.) 

The  evidence  before  the  Grand  Jury  showed  that  four 
employees—Joseph  Walsh,  Carmen  Del  Priore,  Arnold 
Smith  and  Barbara  Zebersky--performed  no  services 
whatsoever  during  specified  periods,  but  received  salar- 
ies from  the  Senate  payroll  during  those  periods.  The 
defendants  had  these  employees  placed  on  the  payroll  to 
be  paid  for  performing  services.  If  defendants  knew  that 
these  persons  were  doing  no  work  then  they  could  be 
guilty  of  larceny  by  false  pretenses— i.e.,  that  the  partic- 
ular defendant  made  a  false  representation  of  a  past  or 
existing  fact  knowing  that  the  representation  was  false 
when  made  with  intent  to  deprive  and  defraud  the  State 
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of  moneys.  (Penal  Law  former  §§  155.35,  155.40.)  The 
relevant  issues  including  those  of  intent  and  knowledge 
are  questions  of  fact  for  a  jury  to  decide. 

Accordingly,  the  defendants-petitioners'  article  78  peti- 
tion is  granted  to  the  extent  that  respondents  are  prohib- 
ited from  prosecuting  defendants-petitioners  under  New 
York  County  indictment  No.  10173/87  as  to  those 
counts  that  relate  to  Category  3  employees,  and  is  other- 
wise denied.  The  prosecution  may  continue  with  respect 
to  the  119  counts  (listed  in  Appendix  A  attached  hereto) 
which  relate  to  the  four  employees  who  performed  no 


services  whatsoever— Joseph  Walsh,  Carmen  Del  Priore, 
Arnold  Smith  and  Barbara  Zebersky. 

The  order  of  the  trial  court,  Supreme  Court,  New  York 
*376  County  (Harold  Rothwax,  J.),  dated  June  15,  1988, 
which  dismissed  265  substantive  counts,  and  struck  cer- 
tain language  and  89  overt  acts  from  the  conspiracy 
count  of  the  indictment  is  affirmed. 


WALSH- 


DEL  PRIORE- 
SMITH- 

ZEBERSKY- 


Sullivan,  J. 
(Dissenting). 


APPENDIX  A 

COUNTS  RELATING  TO  CATEGORY  4. 

33,  50,  53,  56,  59,  62,  65,  68,  73,  79,  85,  90,  96,  104, 
113,  427,  429,  431,  433,  435,  437,  439,  441,  443, 
445,  447,  449,  451,  453,  455,  457,  459,  461,  463, 
465,  468,  471,  474,  477,  480,  483,  512,  513,  514, 
515,  516,  517,  518,  519,  520,  522,  524,  526,  528, 
530,  532,  534,  536,  538,  540,  542,  544,  546,  548, 
550,  552,  554. 

28,  193,211,229,247,265,283. 

32,  37,  52,  55,  58,  61,  64,  70,  75,  81,  87,  92,  98,  106, 
115,  127,  142,  467,  470,  473,  476,  479,  482,  485. 
556,  557,  558,  559,  560,  561,  562,  563,  564,  565, 
566,  567,  568,  569,  570,  571,  572,  573,  574,  575, 
576. 

fairs  violative  of  the  separation  of  powers  doctrine. 


The  People's  appeal  from  an  order  dismissing  or  modi- 
fying certain  counts  of  the  indictment,  and  defendants' 
original  proceeding  (CPLR  art  78),  brought  to  prohibit 
the  prosecution  of  the  remaining  counts,  were  heard  to- 
gether and  present  common  issues.  Defendants  claim, 
inter  alia,  that  the  indictment,  which  is  an  outgrowth  oi 
an  extensive  investigation  into  charges  of  the  misuse  ol 
public  funds  for  the  financing  of  the  political  campaigns 
of  certain  Democratic  State  senatorial  candidates  during 
the  1986  general  election,  involves  matters  as  to  which 
they  are  immune  from  prosecution  under  the  Speech  or 
Debate  Clause  of  the  NY  Constitution,  and  that  it  rep- 
resents an  unlawful  intrusion  into  the  Legislature's  af- 


The  Grand  Jury  heard  evidence  that  during  the  months 
prior  to  the  November  1986  general  election,  defendant 
Ohrenstein,  the  Minority  Leader,  sought  to  secure  a 
Democratic  majority  in  the  Senate,  and  thereby  become 
Majority  Leader.  *377  In  pursuing  that  goal,  Ohren- 
stein, together  with  his  chief  of  staff,  Francis  Sanzillo, 
State  Senator  Howard  Babbush,  and  former  State  Senat- 
or Joseph  Montalto,  in  a  scheme  that  cost  New  York 
taxpayers  hundreds  of  thousands  of  dollars,  conspired  to 
hire  individuals  to  work  exclusively  on  selected  Demo- 
cratic campaigns  throughout  the  State  and  to  pay  them 
from  the  State  treasury  by  placing  them  on  the  Senate 
payroll  and  falsely  representing  that  they  were  perform- 
ing legislative  duties.  In  addition,  Ohrenstein  and  his  as- 
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sociates  agreed  to  assign  members  of  the  Senate  staff 
and  the  minority  staffs  of  legislative  commissions  to 
work  full  time  on  these  campaigns  while  remaining  on 
the  Senate  payroll.  Some  campaign  workers  who  did 
either  general  fund-raising  work  or,  in  some  cases,  ab- 
solutely nothing  were  also  paid  from  public  funds. 

FN1  The  attempt  to  wrest  control  of  the  State 
Senate  from  the  Republicans  failed.  The  com- 
position of  the  Senate  remained  35  Republicans 
and  26  Democrats. 

In  furtherance  of  the  conspiracy,  defendants  placed  ap- 
proximately 18  persons  on  the  Senate  staff,  assigned 
them  to  individual  campaigns,  certified  that  they  were 
entitled  to  biweekly  State  paychecks,  and  then  removed 
them  from  the  payroll  after  the  election  (the  "campaign 
only  employees").  During  the  course  of  the  1986  cam- 
paign, they  also  hired  and  placed  on  the  State  payroll 
eight  individuals  who  worked  solely  on  the  campaigns 
but  were  then  retained  for  the  1987  legislative  session 
(the  "retained  campaign  employees").  In  addition,  ap- 
proximately 10  persons  who  were  on  the  Senate  staff 
before  the  commencement  of  the  1 986  campaign  were 
"farmed-out"  to  assist  individual  candidates  on  a  full- 
time  basis  while  remaining  on  the  State  payroll  (the 
"farmed-out  employees").  Finally,  the  evidence  re- 

vealed that  at  least  three  employees  had,  in  fact,  not 
done  any  work  at  all  in  exchange  for  their  wages  (the 
"no-show  employees"). 

FN2  These  include  two  employees  who  were 
assigned  to  engage  exclusively  in  fund-raising 
activities  rather  than  to  assist  in  individual 
campaigns. 

The  evidence  shows  that  Ohrenstein  exercises  direct 
and  indirect  control  over  the  allocation  and  disburse- 
ment of  funds  for  the  staffing  of  minority  Senators'  of- 
fices and  for  minority  representation  on  senatorial  com- 
missions. Funds  appropriated  in  the  State  budget  for  the 
Senate  are  allocated  along  party  lines  through  negoti- 
ation between  Ohrenstein  and  the  Majority  Leader. 
After  the  two  leaders  have  decided  on  the  amount  of 
money  that  will  be  made  available  to  staff  the  offices  of 
the  minority   Senators,   Ohrenstein   allocates  funds  to 


each  Senator  to  meet  staff  salaries  and  other  office  and 
administrative  expenses.  *378 

Each  Senator,  within  the  allotment  of  funds  thus  made 
available,  makes  his  or  her  staff  appointments.  Each 
Senator  has  discretion  to  formulate  the  titles,  hours  of 
employment,  leaves  of  absence  and  vacation  time  of  his 
or  her  staff  members.  The  Senator  making  the  appoint- 
ment executes  a  "Recommendation  for  Employment" 
form,  which  sets  forth  the  name  of  the  employee  and  his 
salary  and  title.  The  staff  of  each  Senator  can  also  be 
augmented  through  his  or  her  commission  assignments, 
which  are  made  by  Ohrenstein,  who  also  fills  each 
minority  staff  position  on  the  particular  commission  and 
formulates  each  staff  member's  title. 

All  staff  members,  whether  assigned  to  an  individual 
Senator  or  a  legislative  commission,  are  hired  either  on 
an  annual  basis  or  for  the  duration  of  a  legislative  ses- 
sion; sessional  staff  members  often  change  payrolls 
from  one  session  to  another.  Since  1984,  Sanzillo  has 
been  Ohrenstein's  chief  of  staff  and  secretary  to  the 
Senate  minority.  As  such,  he  has,  subject  to  Ohren- 
stein's review,  approved  the  hiring  of  all  staff  members 
through  the  Minority  Leader's  office. 

By  virtue  of  his  position  as  Minority  Leader,  Ohrenstein 
has  a  professional  staff,  which  numbered  118  in  1986. 
The  staff  provides  constituent  services  to  Ohrenstein's 
district  and  also  serves  the  Minority  Conference,  which 
is  designed  to  forge  a  unified  and  cohesive  legislative 
agenda  among  Democrats.  The  staff  is  accordingly 
comprised  of  several  groups:  the  district  office  staff,  a 
press  and  public  relations  staff,  an  administrative  and 
clerical  staff,  a  program  staff  which  researches  and 
drafts  the  legislative  proposals  of  the  Minority  Confer- 
ence, and  the  minority  counsel  staff,  which  supervises 
the  activities  of  the  program  staff  and  the  commission 
staff,  composed  of  staff  personal  hired  by  Ohrenstein  to 
work  as  minority  representatives  on  legislative  commis- 
sions. Since  the  commissions  are  often  inactive,  com- 
mission staff  personnel  are  frequently  underutilized  or 
are  assigned  work  unrelated  to  commission  duties,  in- 
cluding duties  related  to  the  work  of  the  Minority  Con- 
ference. 
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Ohrenstein's  staff  also  includes  local  government  co- 
ordinators, both  downstate  and  upstate,  who  are  annual 
employees  and  conduct  the  political  operation  of  the 
Senate  minority.  The  upstate  group  primarily  assesses 
the  political  impact  of  proposed  legislation,  while  the 
downstate  group,  along  with  a  few  of  the  upstate  co- 
ordinators, helps  the  minority  conference  formulate  its 
legislative  program  and  assists  strategists  in  Democratic 
senatorial  campaigns.  *379 

Staff  members  assigned  to  individual  Senators  and  to  le- 
gislative commissions  are  paid  through  the  transmission 
of  biweekly  payroll  certification  forms  from  the  Senate 
to  the  State  Comptroller.  Each  certification  sets  forth 
the  roster  of  employees  on  the  payroll  of  the  individual 
Senator  or  commission,  listing  the  employee's  name, 
title,  biweekly  salary  and  status  as  a  member  of  the  an- 
nual or  session  staff,  and  represents  that  the  employees 
listed  "are  employed  by  the  New  York  State  Senate  in 
the  position  specified  and  have  performed  the  proper 
duties  for  the  period  specified."  Each  Senator  must  sign 
at  least  one  payroll  certification  pertaining  to  his  or  hei 
staff  during  each  quarter  in  an  appropriate  year,  but  can 
designate  a  staff  member  to  sign  the  remaining  certific- 
ations on  his  or  her  behalf.  Ohrenstein,  for  example,  has 
designated  Sanzillo  to  sign  the  certifications  on  his  be- 
half. 

After  a  Senator,  or  designee,  certifies  that  staff  mem- 
bers are  entitled  to  their  respective  salaries  for  a  particu- 
lar pay  period,  the  certification  is  sent  to  the  Senate 
payroll  office.  A  master  payroll  derived  from  the  certi- 
fications submitted  by  the  offices  of  all  Senators  is  then 
prepared  and  transmitted  to  the  State  Comptroller's  of- 
fice. The  payroll  certifications  for  minority  commission 
staff  members  are  signed  by  Ohrenstein  or  Sanzillo  and 
submitted  to  the  chairperson  of  the  appropriate  commis- 
sion who,  in  turn,  prepares  a  master  commission  payroll 
certification  and  submits  it  to  the  State  Comptroller's  of- 
fice. After  receiving  the  certifications,  the  State  Comp- 
troller's office  prepares  the  paychecks  and  forwards 
them  to  the  Senate  payroll  office  for  distribution. 

Since  at  least  1975  all  local  government  coordinators  on 
Ohrenstein's  staff  have  worked  on  Senate  campaigns  in 
every  election  year  and  have  been  routinely  assigned  to 


campaigns  by  his  chief  of  staff.  Ohrenstein  knew  that 
his  staff  had  worked  on  campaigns;  he  approved  of  the 
practice,  in  which  both  parties  in  both  Houses  engaged, 
and  considered  such  work  as  part  of  the  Senate  staff's 
duties.  It  was,  however,  regarded  as  unacceptable  to 
hire  staff  members  to  work  exclusively  on  individual 
senatorial  campaigns. 

In  1980,  Arlene  Wolff,  a  friend  of  Ohrenstein,  proposed 
that  an  auction  of  Senate  memorabilia  be  held  to  raise 
funds  for  the  Senate  Democratic  Campaign  Committee 
(SDCC).  Ohrenstein  approved  the  proposal  and  placed 
Wolff  on  his  payroll  at  an  annual  salary  of  $12,000. 
Through  Wolff's  efforts,  several  fund  raisers  were  con- 
ducted for  the  SDCC  in  1981  and  1982.  *380  In  1982, 
Wolff's  salary  was  $40,000.  Evidently  in  return  for  this 
compensation,  Wolff  met  annually  with  Ohrenstein's 
chief  of  staff  and,  on  occasion,  with  Ohrenstein,  and  ar- 
ranged fund  raisers  for  the  SDCC,  usually  held  each 
spring.  Wolff  continued  to  arrange  the  annual  fund 
raiser  and  to  receive  her  annual  compensation  through 
1987. 

Like  Wolff,  several  other  employees  placed  on  the  Sen- 
ate payroll  before  1986  were  paid,  even  though  they  did 
not  perform  any  services  for  the  Legislature.  Unlike 
Wolff,  however,  some  of  these  individuals  did  not 
render  any  services  at  all.  These  are  the  "no-show"  em- 
ployees. For  example,  Barbara  Zebersky,  who  was  hired 
by  Senator  Babbush  in  1978  to  run  both  his  Albany  and 
district  offices,  was  told,  after  ending  an  intimate  rela- 
tionship with  the  Senator,  not  to  report  to  the  Albany  of- 
fice following  the  end  of  the  July  1983  legislative  ses- 
sion. Although  Zebersky  continued  to  report  to  the  dis- 
trict office  once  or  twice  a  week,  she  discontinued  even 
those  sporadic  visits  in  September  1983.  Nevertheless, 
Babbush  continued  to  sign  payroll  certifications  which 
permitted  her  to  be  paid  until  April  1 984,  when  she  was 
transferred  to  Ohrenstein's  staff. 

After  transferring  to  Ohrenstein's  staff,  Zebersky,  no 
longer  a  "no-show"  employee,  became,  like  Wolff,  an 
employee  who  performed  only  political  campaign  func- 
tions. Specifically,  Zebersky  was  assigned,  usually  by 
Sanzillo  directly  or  through  an  intermediary  on  the  local 
government  coordinating  staff,  to  conduct  fund  raising 
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on  behalf  of  individual  senatorial  candidates.  When  not 
so  engaged,  Zebersky  did  not  perform  any  other  work  or 
have  any  legislative  responsibilities. 

At  least  two  other  employees  hired  by  Ohrenstein  and 
Sanzillo  before  1986  were  strictly  "no-show"  employ- 
ees. In  1983,  Joseph  Walsh,  who  had  asked  the  leader  of 
a  Democratic  club  to  help  him  obtain  a  State  job  to  se- 
cure his  pension,  was  placed  on  the  Senate  payroll  as  an 
administrative  analyst  and  paid  $2,000  in  1983  and 
$3,500  in  1984  and  again  in  1985.  Walsh  rendered  no 
services  in  return  for  this  compensation.  When  a  mem- 
ber of  Ohrenstein's  staff  complained  to  Sanzillo  about 
this  situation  in  1986,  Walsh  was  assigned  to  work  with 
a  staff  member  on  issues  pertaining  to  a  community 
board.  The  staff  member,  however,  never  heard  from 
Walsh  and,  in  June  1986,  his  employment  was  termin- 
ated, ostensibly  for  budgetary  reasons. 

Similarly,  Arnold  Smith  was  placed  on  the  Senate 
payroll  in  *381  1985.  Despite  his  failure  to  render  any 
services,  he  was  paid  $4,000  in  1985  and  $6,000  in 
1986.  Smith's  employment  was  terminated  in  July  1986, 
but  he  was  restored  to  the  minority  payroll  in  January 
1987  and  assigned  to  monitor  senior  citizen  affairs.  At 
about  that  same  time  the  director  of  Ohrenstein's  district 
office  told  Smith  that  he  was  expected  to  work.  It 
should  be  noted  that  it  was  in  January  of  1987  that  rep- 
resentatives of  the  New  York  County  District  Attorney's 
office  first  began  to  interview  witnesses  from  Senator 
Ohrenstein's  office.  Smith  evidently  now  attends  senior 
citizen  meetings  and  reports  to  Ohrenstein's  office. 

In  June  1984,  Sanzillo  recruited  William  Green  to  man- 
age the  reelection  campaign  of  Senator  Carol  Berman 
and  placed  him  on  Ohrenstein's  staff  at  an  annual  salary 
of  $52,000.  While  receiving  that  salary,  Green  did  noth- 
ing except  manage  the  campaign,  which  ultimately  was 
unsuccessful.  Following  the  election,  Sanzillo  trans- 
ferred Green  to  the  Commission  to  Revise  the  Social 
Services  Law  at  a  salary  of  about  $20,000  per  annum. 
Until  1986,  when  he  was  assigned  to  manage  Montalto's 
Senate  campaign,  Green's  only  function  was  to  keep 
Sanzillo  informed  on  the  current  political  situation  in 
Nassau  County. 


Although  Wolff,  Green,  Zebersky,  Walsh  and  Smith  did 
not  perform  any  legislative  services,  Ohrenstein  and 
Sanzillo  and,  for  some  of  the  time  that  Zebersky  was  on 
his  payroll,  Babbush,  signed  biweekly  payroll  certifica- 
tions which  affirmed  that  these  individuals  performed 
"the  proper  duties"  of  the  Senate  staff  or  commission 
positions  that  they  ostensibly  held. 

In  1986,  a  gubernatorial  election  year,  Ohrenstein  and 
the  other  Senators  on  the  minority  conference  political 
steering  committee  decided  to  use  every  means  at  their 
disposal  to  "ride  on  the  coattails"  of  Governor  Cuomo 
and  elect  a  Democratic  Senate.  These  efforts  began  as 
early  as  March  1 986  when,  following  the  death  of  an  in- 
cumbent Senator  who  had  represented  part  of  The 
Bronx  and  Westchester,  the  Governor  ordered  a  special 
election  to  be  held  on  April  22,  1986.  Michael  Durso 
was  selected  as  the  Democratic  candidate.  By  the  end  of 
March,  virtually  all  of  Ohrenstein's  local  government 
coordinators  were  assigned  to  assist  in  that  campaign. 

For  instance,  Larry  Schwartz,  the  director  of  the  upstate 
local  government  coordinators,  was  assigned  to  manage 
the  campaign.  Mark  Canu,  Schwartz's  downstate  coun- 
terpart, was  also  assigned  to  the  campaign,  as  were  vari- 
ous members  of  *382  Ohrenstein's  program  and  public 
relations  staffs,  a  minority  commission  staff  member, 
and  staff  members  from  the  offices  of  at  least  four  other 
Senators,  all  of  whom  were  assigned  to  work  full  time. 

In  addition,  two  individuals  who  had  not  previously 
been  on  the  State  payroll  were  hired  to  work  in  that 
campaign.  Jeffrey  Feldman  was  hired  in  March  as  a  loc- 
al government  coordinator,  and  was  immediately  as- 
signed to  the  Durso  campaign.  After  the  campaign 
ended,  Feldman  was  assigned  to  a  number  of  other  cam- 
paigns in  the  general  election;  he  did  not  perform  any 
legislative  work  for  the  entire  time  he  was  on  the  Senate 
payroll  in  1986.  Robert  Weingarten  was  also  hired  to 
work  on  the  Durso  campaign,  but  remained  on  the  Sen- 
ate staff  for  only  a  short  period.  He  left  for  a  better  posi- 
tion. 

After  Durso's  defeat  in  the  special  election,  the  local 
government  coordinators  apparently  did  nothing  but 
prepare  for  the  1986  Senate  races.  In  early  June,  San- 
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zillo  met  with  the  entire  local  government  coordinating 
staff  and  targeted  those  districts  in  which  a  special  ef- 
fort would  be  made  to  elect  Democratic  Senators.  Later 
that  month,  the  downstate  local  government  coordinat- 
ors were  assigned  to  specific  campaigns.  Campaigning 
began  in  earnest  by  the  end  of  the  July  4th  weekend, 
when  the  legislative  session  ended. 


various  Senate  employees  were  assigned  by  defendants 
to  work  full  time  on  the  campaigns  of  several  Demo- 
cratic candidates.  Ten  of  these  employees  worked  ex- 
clusively on  the  following  individual  campaigns  during 
the  time  periods  indicated: 


As  the  1986  general  election  campaign  season  began, 


Employee: 

(1)  William  Green 

(2)  David  Keisman 

(3)  Mark  Canu 


(4)  Diane  DeVito 

(5)  William  Gelfond 

(6)  Timothy  Kaiser 

(7)  Elizabeth  Meyer 

(8)  Larry  Schwartz 

(9)  Glen  Vanbramer 

(10)  Barbara  Zebersky 


Time  Period: 

06/86-12/86 

04/86-12/86 

06/86-12/86 


09/86-12/86 
06/86-12/86 
06/86-12/86 

06/86-12/86 

03/86-12/86 

10/86-12/86 
01/86-12/86 


Even  though  none  of  these  employees  performed  any  le- 
gislative duties  while  working  on  the  campaigns, 
Ohrenstein  and  Sanzillo,  and  in  one  case,  Quattrocioc- 
chi,  signed  payroll  certifications  representing  that  they 
had,  in  fact,  performed  "the  proper  duties"  of  their  re- 
spective Senate  staff  or  commission  positions.  For  in- 
stance, Elizabeth  Meyer,  who  joined  Ohrenstein's  staff 
in  July  1985,  was  assigned  to  oversee  the  daily  opera- 


Campaign^): 
Montalto 
Durso 
Orazio 
Durso 
Orazio 
Berman 
McDonald 
Quattrociocchi 
McDonald 
Durso 
Morgan 
Durso 

Oppenheimer 
Durso 

Quattrociocchi  *383 
Montalto 
Oppenheimer 
Markowitz 
Durso 
Montalto 
Berman 
tion  of  the  Oppenheimer  campaign  and  to  be  liaison 

with  local  district  leaders.  Similarly,  William  Gelfond, 
listed  on  Ohrenstein's  payroll  as  a  "Special  Assistant  to 
the  Minority,"  was  assigned  to  manage  the  McDonald 
campaign.  Even  though  he  was  a  full-time  law  student 
in  Washington,  D.C.,  at  the  time,  Gelfond  was  paid 
$2,400  biweekly  in  exchange  for  his  services.  Timothy 
Kaiser,  one  of  the  local  government  coordinators,  was 
assigned  to  manage  the  Morgan  campaign,  and  Larry 
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Schwartz  and  Mark  Canu,  the  directors  of  the  upstate 
and  downstate  branches  of  the  local  government  co- 
ordinators, who  had  worked  on  the  Durso  special  elec- 
tion effort,  were  later  assigned  to  manage  the  campaigns 
of  Senator  Quattrociocchi  and  candidate  Angelo  Orazio, 
respectively. 

Several  employees  who  were  on  the  payrolls  of  legislat- 
ive commissions  were  also  assigned  to  work  full  time 
on  election  campaigns.  Specifically,  William  Green, 
who,  as  already  noted,  was  on  the  payroll  of  the  Legis- 
lative Commission  to  Revise  the  Social  Services  Law, 
was  assigned  to  manage  Montalto's  campaign.  Simil- 
arly, David  Keisman,  who  was  placed  on  the  payroll  of 
the  Commission  on  Toxic  Waste  by  Sanzillo  in  Novem- 
ber 1985,  did  not  perform  any  work  for  that  commission 
but  was  paid  $7,800  in  exchange  for  writing  advertise- 
ments used  in  the  Orazio  campaign;  he  had  performed  a 
similar  function  in  the  Durso  campaign. 

In  at  least  one  instance,  the  assignment  of  Senate  em- 
ployees to  full-time  duties  for  individual  campaigns  en- 
tailed transfers  from  one  payroll  to  another.  Glen  Van- 
bramer,  an  experienced  speech  writer,  was  hired  by 
Senator  Martin  Markowitz  on  a  part-time  basis  in  Janu- 
ary 1986,  at  a  $12,000  stipend  for  the  year,  to  write 
press  releases  concerning  the  Senator's  *384  relation- 
ship with  a  trust  company.  Vanbramer  wrote  press  re- 


leases from  February  to  June  1986,  but,  in  September 
1986,  apparently  at  Montalto's  urging,  he  was  asked  to 
work  full  time  on  the  Montalto  campaign.  Since  he  had 
been  paid  only  $5,000  for  his  work  for  Markowitz,  Van- 
bramer agreed  to  work  on  the  Montalto  campaign  if 
Sanzillo  would  assure  him  that  he  would  be  paid 
$7,000,  the  balance  due  from  Senator  Markowitz.  San- 
zillo agreed  to  this  arrangement,  placed  Vanbramer  on 
the  Senate  payroll  at  the  end  of  October  for  the  balance 
of  the  year,  and  signed  payroll  certifications  authorizing 
the  promised  salary  payments  to  him. 

In  addition  to  assigning  full-time  campaign  duties  to 
employees  who  were  already  on  the  Senate  payroll,  de- 
fendants also  hired  26  individuals  for  the  express  pur- 
pose of  working  full  time  on  the  campaigns  of  seven 
Democratic  senatorial  candidates,  including  Senators 
Oppenheimer  and  Quattrociocchi,  who  were  running  for 
reelection,  and  candidates  Berman,  McDonald,  Mont- 
alto, Morgan  and  Orazio,  who  were  seeking  either  to  re- 
gain lost  seats  or  to  capture  the  seat  for  the  first  time. 
These  employees,  who  were  placed  on  commission  or 
staff  payrolls  during  the  course  of  the  1986  election 
campaigns,  were: 


Employee: 

(1)  Bruce  Fleishman 

(2)  Steven  Schlau 

(3)  Ingrid  Stettner 

(4)  MaryRose  Stevenson 

(5)  Mark  Bloom 

(6)  Jeffrey  Feldman 

(7)  Susan  Savage 

(8)  Andrew  Tulloch 

(9)  Estelle  Bressler 
(lO)PaulDoell 

(11)  Jackie  James 

( 12)  Patrick  Prefetti 


Time  Period: 

08/86-12/86 

10/86-12/86 

07/86-11/86 

09/86-12/86 

07/86-12/86 

05/86-12/86 

07/86-12/86 
07/86-12/86 
06/86-11/86 
08/86-11/86 
10/86-11/86 
06/86-12/86 


Campaign(s): 

Oppenheimer 

Orazio 

Morgan 

Quattrociocchi 

McDonald 

Durso 

Orazio 

Morgan 

Oppenheimer 

Berman 

Montalto 

McDonald 

Morgan 
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(13)  Gerard  Riconda 

(14)  James  Surdoval 

(15)  Carrie  Tishelman 

(16)  Carmen  Del  Priore 

(17)  Elaine  Fleischer 

(18)  Michael  Katims 

(19)  Linda  Mepsted 

(20)  Amy  Nunziella 

(21)  Denise  Pratesi 

(22)  C.  Theodosiou 

(23)  Pauline  Toole 

(24)  Robert  Weingarten 

(25)  Clifford  Wilson 

(26)  Jurgen  Worthing 


10/86-12/86 
10/86-12/86 
09/86-11/86 
-11/86 


05/86-11/86 
07/86-12/86 

10/86-12/86 
07/86-11/86 
06/86-12/86 

03/86-11/86 
07/86-11/86 
04/86-04/86 
07/86-12/86 
05/86-11/86 


All  but  five  of  these  employees  worked  exclusively  on 
campaign-related  matters.  The  other  five  worked  ex- 
tensively on  campaign  activities.  Nevertheless,  they 
were  paid  from  the  State  treasury  based  on  the  repres- 
entations made  by  Ohrenstein,  Sanzillo,  Babbush  and 
Quattrociocchi  that  they  had  performed  "the  proper  du- 
ties" of  the  legislative  positions  to  which  assigned. 

As  already  noted,  Jeffrey  Feldman,  hired  to  work  on  the 
Durso  special  election,  was,  after  the  Durso  campaign 
ended,  assigned  to  the  Orazio  race,  as  were  Elaine  Fleis- 
cher, Jurgen  Worthing  and  Steven  Schlau,  who  were 
hired  to  work  full  time  on  that  campaign.  Orazio,  a 
Democratic  Assemblyman,  requested  that  Fleischer  and 
Worthing,  members  of  his  Assembly  staff,  be  hired  to 
work  on  the  campaign.  After  learning  that  Fleischer  and 
Worthing  were  being  paid  from  the  Senate  payroll 
rather  than  from  campaign  funds,  Orazio  urged  them  to 
seek  full-time  positions  with  the  Senate  minority,  which 
Worthing  evidently  did.  During  the  course  of  the  cam- 
paign, however,  Sanzillo  and  Orazio  had  a  dispute, 
which  led  Sanzillo  to  threaten  to  remove  Fleischer  and 
Worthing  from  the  Senate  payroll  if  the  Orazio  cam- 
After  Orazio  lost 


McDonald 

McDonald 

McDonald 

[did  no  work  for  Legislature  or 
any  campaign] 

Orazio  *385 

[conducted  investigations  of  Re- 
publican incumbents] 

Quattrociocchi 

Berman 

[conducted  polling  for  various 
campaigns] 

Berman 

Oppenheimer 

Durso 

Berman 

Orazio 

the  election,  the  employment  of  both  *386  Fleischer  and 

Worthing  was  terminated.  Schlau,  on  the  other  hand, 
was  retained  and  placed,  in  January  1987,  on  the  payroll 
of  the  Commission  on  Public-Private  Cooperation,  for 
which  he  did  not  do  any  work.  He  was  paid  retroact- 
ively from  October  1986  for  his  services  in  the  Orazio 
campaign  and  paid  prospectively  for  his  work  as  a  local 
government  coordinator. 

FN3  In  addition  to  those  hired  in  1986  to  work 
on  Orazio's  campaign,  six  individuals  already 
on  the  Senate  payroll  were  assigned  to  work  in 
that  campaign,  including  Canu,  who  served  as 
campaign  manager,  Keisman,  who  wrote  cam- 
paign literature,  and  four  other  Ohrenstein  stafi 
members,  whose  employment  is  not  at  issue. 
After  the  dispute  between  Orazio  and  Sanzillo, 
all  of  these  individuals,  along  with  Jeffrey 
Feldman,  were  reassigned  to  either  the  Berman 
or  McDonald  campaigns. 

Among  the  26  employees  hired  to  work  on  the  1986 
campaigns  were  Paul  Doell   and   Carmen  Del  Priore, 

both  of  whom  were  assigned  to  the  Montalto  campaign. 

FN4 

Doell,  hired  at  Montalto's  request  to  act  as  a  cam- 
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paign  press  person,  write  letters  to  newspaper  editors, 
and  draft  campaign  literature,  was  told  by  Montalto  that 
he  would  be  paid  from  $100  to  $125  per  week  from  the 
"Senate  Democrats".  At  Montalto's  urging,  Sanzillo 
placed  Doell  on  the  payroll  of  the  Commission  on  Long 
Island  Water  Resources  in  or  about  August  1986.  Dur- 
ing the  campaign  he  performed  writing  assignments  for 
Montalto  and  received  $1,800  from  the  commission's 
payroll. 

FN4  Others  assigned  to  the  Montalto  campaign 
included  Vanbramer,  at  least  three  other  Ohren- 
stein  staff  members  and  one  member  each  from 
the  staffs  of  Senators  Weinstein  and  Halperin. 
The  Ohrenstein  staff  members  worked  on  the 
Montalto  campaign  on  a  full-time  basis,  while 
the  staff  members  provided  by  the  other  two 
Senators  worked  part  time. 

Although  Del  Priore,  who  was  apparently  placed  on  the 
payroll  solely  to  compensate  a  third  person  for  working 
on  the  Montalto  campaign,  was  also  ostensibly  assigned 
to  that  campaign,  she  never  performed  any  work  for 
either  the  Senate  or  the  campaign.  Andy  Diorio,  a  mem- 
ber of  a  Brooklyn  Democratic  club,  had  been  offered  a 
State  job  in  exchange  for  his  work  in  printing  Mont- 
alto's campaign  literature.  Since  Diorio  was  already  em- 
ployed by  the  State,  he  told  Montalto  that  Del  Priore, 
the  daughter  of  another  member  of  the  club,  was  unem- 
ployed and  "needed  a  job".  At  Montalto's  request,  and 
in  consideration  for  Diorio's  work  on  the  campaign,  Del 
Priore  was  placed  on  the  Senate  payroll  as  an 
"Administrative  Assistant  to  the  Minority",  on  or  about 
August  21,  1986.  For  10  weeks,  until  her  services  were 
terminated  following  the  election,  Del  Priore  received 
biweekly  checks. 

Mark  Bloom,  who  was  hired  ostensibly  as  a  local  gov- 
ernment coordinator  at  the  end  of  June  1986,  was  as- 
signed to  the  McDonald  campaign  to  act  as  the  candid- 
ate's liaison  with  Democratic  leaders  in  the  district.  Oth- 
ers hired  in  1986  to  work  on  the  McDonald  campaign 
were  Carrie  Tishelman,  Gerald  Riconda,  Jackie  James 
and  James  Surdoval.  Tishelman  and  Riconda  were 
placed  on  the  staff  of  the  Commission  *387  on  Toxic 
Substances,   but  worked  full   time   on  the   campaign. 


James,  who  was  told  to  leave  her  job  title  blank  on  her 
employment  forms,  acted  as  a  "gofer"  for  the  campaign 
and  ultimately  received  a  $1,400  paycheck  from  the 
Commission  on  Rural  Resources.  Surdoval,  who  had 
sought  $5,000  to  write  campaign  literature  for  McDon- 
ald, received  his  fee  through  the  payroll  of  the  Adminis- 
trative Regulations  Review  Commission. 

FN5  In  addition  to  Bloom,  Tishelman, 
Riconda,  James  and  Surdoval,  at  least  five  oth- 
er Ohrenstein  staff  members,  and  one  member 
each  from  the  staffs  of  Senators  Connor, 
Halperin,  Markowitz  and  Solomon  were  as- 
signed to  the  McDonald  campaign. 

Former  Assemblyman  Clifford  Wilson,  who  was  hired 
to  manage  Carol  Berman's  campaign,  was  offered 
$40,000  for  his  services,  $30,000  of  which  would  come 
from  the  Senate  payroll,  with  the  remainder  from  the 
funds  of  the  SDCC.  Wilson  was  placed  on  Senator  Bab- 
bush's  payroll  as  a  "Counsellor  to  the  Minority"  and  the 
Senator  personally  signed  at  least  one  payroll  certifica- 
tion bearing  Wilson's  name.  When  the  SDCC's  portion 
of  the  funds  that  were  to  go  toward  Wilson's  compensa- 
tion did  not  materialize,  he  received  a  corresponding 
raise  in  his  Senate  salary,  which,  at  Ohrenstein's  re- 
quest, was  processed  through  Babbush's  office.  Wilson 
ultimately  received  a  total  of  $36,000  from  the  Senate 
payroll  in  exchange  for  his  services. 

Besides  Wilson,  several  others  were  hired  to  work  ex- 
clusively on  Berman's  campaign.  Constantine  Theodo- 
siou,  a  fulltime  student,  was  placed  on  Ohrenstein's 
payroll  in  March  1986  to  do  part-time  clerical  work. 
After  Berman  announced  her  candidacy,  Theodosiou 
began  doing  full-time  advance  work  for  the  campaign 
and  eventually  was  assigned  to  be  Wilson's  driver.  Amy 
Nunziella  was  similarly  placed  on  the  Senate  payroll,  at 
a  salary  of  $200  per  week,  to  drive  Wilson  from  his 
home  in  Queens  to  the  Long  Beach  campaign  headquar- 
ters each  day.  Estelle  Bressler  also  worked  full  time  on 
the  Berman  campaign  starting  in  April  1986  at  a  salary 
of  $500  per  week.  After  the  election,  when  her  employ- 
ment was  terminated,  she  learned  that  she  had  been  paid 
as  a  member  of  the  staff  of  the  Commission  on  Water 


Resource  Needs  on  Long  Island. 


FN6, 


388 
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FN6  In  addition  to  Theodosiou,  Bressler  and 
Nunziella,  at  least  five  other  members  of 
Ohrenstein's  staff  worked  on  Berman's  cam- 
paign on  a  full-time  basis.  Members  of  the  stafi 
of  two  other  Senators  also  worked  on  this  cam- 
paign, apparently  on  a  volunteer  basis. 

Bruce  Fleishman,  Andrew  Tulloch  and  Pauline  Toole 
were  placed  on  the  Senate  payroll  in  1986  to  work  on 
the  campaign  to  reelect  Senator  Suzi  Oppenheimer. 
Fleishman  was  placed  on  the  payroll  of  the  Commission 
on  Rural  Resources  in  July  1986;  he  did  not  perform 
any  services  for  the  commission,  however,  and,  instead, 
did  general  work  on  the  Oppenheimer  campaign,  such 
as  answering  telephones.  Similarly,  in  mid- June  1986, 
Tulloch  was  placed  on  Ohrenstein's  payroll  at  an  annual 
salary  of  $40,000  as  counsellor  to  the  minority.  Al- 
though assigned  briefly  to  Oppenheimer's  district  office, 
Tulloch  was  sent  to  the  Senator's  reelection  campaign 
headquarters  when  it  opened. 

FN7  In  addition  to  these  three  1986  campaign 
workers,  other  Senate  employees  assigned  full 
time  to  the  Oppenheimer  campaign  included 
Elizabeth  Meyer,  one  person  each  from  the 
staffs  of  Senators  Babbush  and  Halperin,  and 
all  the  members  of  Oppenheimer's  own  staff. 

Toole,  who  previously  had  been  a  student  intern  in  Sen- 
ator Oppenheimer's  Albany  office,  was  interviewed  by 
Sanzillo  on  July  15,  1986  and  placed  on  Ohrenstein's 
payroll  as  a  "research  analyst"  from  July  31  until  mid- 
November.  On  August  1,  1986,  she  was  assigned  to  co- 
ordinate a  letter-writing  campaign  at  Oppenheimer's 
New  Rochelle  campaign  headquarters  and  told  to  use  a 
pseudonym  when  dealing  with  the  press,  so  as  not  to 
disclose  her  Senate  affiliation. 


though  Stevenson  had  been  hired  by  Larry  Schwartz, 
Quattrociocchi's  campaign  manager,  there  was  testi- 
mony before  the  Grand  Jury  that  Stevenson,  who  had 
been  placed  on  the  payroll  of  the  Commission  on  Pub- 
lic-Private Cooperation,  spent  a  part  of  September  and 
early  October  arranging  a  legislative  hearing  concerning 
windfall  profit  tax  issues.  The  testimony  was  equivocal, 
however,  and  did  not  reveal  the  extent  to  which  she  per- 
formed legislative,  as  opposed  to  nonlegislative,  func- 
tions. 

FN9  In  addition  to  Mepsted  and  Stevenson, 
several  others,  including  Tom  Cetrino  and 
Larry  Schwartz,  at  least  one  other  member  of 
Ohrenstein's  staff  and  one  member  of  Senator 
Perry's  staff,  who  were  on  the  Senate  payroll 
before  the  1986  campaign  season  began,  were 
assigned  to  work  full  time  on  the  Quattrocioc- 
chi  reelection  campaign. 

Susan  Savage,  Ingrid  Stettner  and  Patrick  Prefetti  were 

hired  in  1986  to  work  on  the  Morgan  campaign. 
Savage  did  *389  only  campaign  work  from  July  1986, 
when  she  was  placed  on  Ohrenstein's  staff,  until  January 
1987,  when  she  received  legislative  assignments.  Robert 
Bergin  testified  that  Prefetti,  who  was  hired  in  June  to 
do  advance  work  for  the  campaign,  and  Stettner,  who 
was  hired  in  July  to  work  on  the  campaign,  were  on  the 
payroll  of  the  Dairy  Commission  and  may  have  pre- 
pared a  report  for  that  commission  in  October  1986. 
Bergin,  however,  never  personally  saw  the  purported  re- 
port and  only  learned  of  its  existence  from  one  of  his 
staff  members. 

FN10  In  addition  to  Prefetti,  Stettner  and  Sav- 
age, three  members  of  Ohrenstein's  staff  also 
worked  full  time  on  Morgan's  campaign. 


FN8  Others  involved  in  the  1986  campaign  fol- 
lowed a  similar  practice.  For  instance,  at  least 
once  during  the  campaign,  Larry  Schwartz  used 
the  name  Jeff  McCann  when  issuing  a  press  re- 
lease. 


Linda  Mepsted  and  MaryRose  Stevenson  were  hired  in 

FN9 
1986  to  work  on  the  Quattrociocchi  campaign.        Al- 


Although  most  of  the  26  employees  hired  to  work  on 
the  1986  election  campaign  effort  were  assigned  to  spe- 
cific campaigns,  a  few  were  not.  For  example,  in  or 
about  July  1986,  Michael  Katims,  a  private  investigator, 
was  placed  on  Ohrenstein's  payroll  at  a  weekly  salary  of 
$250  to  verify  the  educational  resumes  and  biographical 
backgrounds  of  incumbent  Republican  Senators.  Ohren- 
stein  signed  a  recommendation  for  employment,  stating 
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that  Katims  would  be  a  "research  analyst"  on  his  staff. 
Although  assigned  to  investigate  two  Republican  in- 
cumbents, Katims  was  unable  to  contact  Sanzillo  to 
render  his  report  and  never  spoke  to  Ohrenstein.  By 
year's  end,  Katims  had  received  $10,000  from  the  Sen- 
ate payroll. 

Similarly,  in  June  1986,  Denise  Pratesi,  a  school  teach- 
er, was  placed  on  Ohrenstein's  payroll  as  a  research  ana- 
lyst at  a  biweekly  salary  of  $800.  Pratesi  was,  in  fact, 
"the  polling  coordinator"  for  the  campaign  effort  and 
ran  the  Democrats'  polling  operations  from  a  campaign 
headquarters  in  Westchester.  She  had  been  hired  as  the 
polling  coordinator  in  every  election  year  from  1980  to 
1986  following  the  end  of  the  school  term. 
Notwithstanding  defendants'   efforts   and  their  use  of 
State   funds   to   compensate   their   array    of  campaign 
workers,  the  Democratic  party  did  not  obtain  control  of 
the  Senate  in  the  1986  election.  Incumbent  Senators  Op- 
penheimer  and  Quattrociocchi  were  reelected,  but  can- 
didates   Berman,    McDonald,    Montalto,    Morgan    and 
Orazio  all  lost  their  bids  for  election  to  the  Senate. 
Following  the  election,  many  of  those  hired  during  the 

campaign  were  removed  from  the  Senate  payroll. 
Eight  of  *390  the  26,  however,  were  retained  beyond 
the  end  of  1986.  Three,  Bloom,  Feldman  and  Savage, 
were  local  government  coordinators  who  remained  on 
Ohrenstein's  payroll  in  the  same  positions.  The  five  oth- 
ers, Fleishman,  Schlau,  Stevenson,  Stettner  and  Tulloch, 
were  transferred  to  different  payrolls  after  the  election 
or  at  the  end  of  the  year. 

FN1 1  The  employees  whose  services  were  ter- 
minated as  of  November  12,  1986  included 
Bressler,  Doell,  James,  Tishelman,  Del  Priore, 
Fleisher,  Nunziella,  Theodosiou  and  Worthing; 
Toole's  services  were  terminated  as  of  Novem- 
ber 14,  1986.  In  addition,  the  services  ol 
Prefetti,  Riconda,  Surdoval,  Katims,  Mepsted, 
Pratesi  and  Wilson  were  terminated  as  of  the 
end  of  1986.  Weingarten,  who  had  been  hired 
during  the  Durso  campaign,  resigned  long  be- 
fore election  day. 


On  or  about  November  6,  1986,  Sanzillo  wrote  to  the 
local  government  coordinators  and  gave  them  a  month- 
long  vacation  until  a  meeting  scheduled  for  December 
4,  1986  at  Ohrenstein's  Manhattan  office.  At  that  meet- 
ing, Sanzillo  discussed  the  campaign  and  a  special  ses- 
sion of  the  Legislature  then  in  progress.  He  also  an- 
nounced that  the  entire  staff  would  be  given  off  until 
January  5,  1987.  The  local  government  coordinators 
were  assigned  to  cover  specific  districts  and  told  to  re- 
port to  the  office  on  a  full-time  basis. 

After  considering  this  evidence,  the  Grand  Jury  returned 
a  665  count  indictment  charging  that  from  January  1, 
1986  to  January  1,  1987  Ohrenstein,  Sanzillo,  Babbush, 
Montalto  and  Quattrociocchi  conspired  to  commit 

grand  larceny  and  to  offer  false  instruments  for  filing  by 
agreeing  to  place  individuals  on  the  State  payroll  to 
work  exclusively  on  Democratic  State  Senate  cam- 
paigns and  by  "us[ing]  legislative  employees  paid  from 
the  Treasury  of  the  State  of  New  York"  to  engage  in 
full-time  work  "on  election  campaigns  on  behalf  of 
Democratic  candidates  for  the  State  Senate".  In  addi- 
tion, the  Grand  Jury  charged  that  defendants  conspired 
to  "prepare,  sign,  submit  and  file  with  the  appropriate 
public  servant  or  office  documents  falsely  certifying 
that  [Senate]  employees  were  performing  legislative  du- 
ties when,  in  fact,  they  were  working  on  election  cam- 
paigns [,]  and  [also]  documents  placing  campaign  work- 
ers on  the  State  payroll  which  falsely  represented  that 
these  employees  would  be  performing  legislative  duties, 
when,  in  fact,  they  would  be  working  solely  on  election 
campaigns." 

FN12  For  reasons  not  apparent  in  the  record, 
the  People  do  not  appeal  from  the  dismissal  of 
those  counts  of  the  indictment  pertaining  ex- 
clusively to  defendant  Quattrociocchi. 

The  indictment  also  charged  200  overt  acts  in  support  of 
the  conspiracy  charge,  including,  inter  alia,  allegations 
that    defendants    placed    specific    individuals    on    the 
payrolls  of  legislative  commissions  or  Senate  staffs  and 
"signed  the  appropriate  *391  documents  certifying  that" 
they,   and  others   already   on  the   State  payroll,  were 
"performing  legislative  duties"  during  particular  periods 
of  time  in  1986  when,  in  fact,  these  individuals  were 
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working  exclusively  on  the  1986  Democratic  State  Sen- 
ate campaigns  or  performing  other  general  campaign 
services. 

In  addition  to  the  conspiracy  charge,  the  indictment  set 
forth  664  substantive  counts  which  related  to  the  em- 
ployment of  39  individuals  who  were  paid  with  State 
funds  either  for  performing  no  duties  whatsoever  or  for 

"  The  substantiveendering  only  campaign  services, 
charges  also  included,  against  Ohrenstein  and  Sanzillo 
only,  six  theft  of  services  counts,  which  arose  from  theii 
use  of  Senate  staff  members.  All  the  defendants  except 
Quattrociocchi  were  also  charged  with  defrauding  the 
government  from  November  1,  1986  to  December  24, 
1986,  "by  engaging  in  a  scheme  constituting  a  systemat- 
ic ongoing  course  of  conduct  with  intent  to  defraud  [and 
to  obtain  property  from]  the  State  of  New  York  ...  by 
means  of  false  and  fraudulent  pretenses,  representations 
and  promises"  through  which  they  obtained  "property 
with  a  value  in  excess  of  one  thousand  dollars  from 
New  York  State." 

FN13  These  employees  included  10  who  were 
already  on  the  State  payroll  and  were  assigned 
exclusively  to  perform  campaign  services  dur- 
ing the  1986  campaign,  26  employees  placed 
on  the  payroll  to  perform  campaign  work,  one, 
Wolff,  who  had  been  on  the  payroll  for  some 
time  and  who  had  performed  only  political 
fund-raising  work,  and  two,  Smith  and  Walsh, 
who  had  performed  no  work  and  were  essen- 
tially "no-show"  employees. 

The  remaining  657  substantive  counts  charged  defend- 
ants, individually  or  in  various  combinations,  with 
grand  larceny  in  the  second  and  third  degrees  and  offer- 
ing a  false  instrument  for  filing  in  the  first  degree.  Most 
of  these  charges  arose  from  defendants'  use  of  State 
money  to  compensate  Senate  employees  for  working 
solely  on  partisan  political  campaigns.  Specifically,  the 
grand  larceny  counts  charged  that  defendants  had  stolen 
property  in  excess  of  the  requisite  statutory  amounts  "in 
that  they  [or  he]  caused  a  salary  to  be  paid  to"  each  em- 
ployee over  the  course  of  the  period  in  which  the  em- 
ployee engaged  exclusively  in  campaign  duties.  The 
false  instrument  counts,  which  relate  to  payroll  docu- 


ments certifying  that  each  employee  had  performed  le- 
gislative duties,  charged  that  for  each  payroll  period  in 
which  an  employee  was  paid  for  working  solely  on 
campaign  activities,  defendants,  "knowing  that  a  written 
instrument  ...  contained  a  false  statement  and  false  in- 
formation" had,  with  the  requisite  intent  and  know- 
ledge, *392  "offered  and  presented  said  written  instru- 
ment to  a  public  office,  namely,  the  New  York  State 
Senate".  Although  the  bulk  of  the  grand  larceny  and 
false  instrument  charges  involved  employees  who  were 
involved  in  the  1986  campaign,  some  of  the  counts  re- 
lated to  "no-show"  or  "campaign  only"  employment  ar- 
rangements made  prior  to  the  1986  conspiracy. 

Defendants  subsequently  moved  to  dismiss  the  indict- 
ment, claiming,  inter  alia,  immunity  from  the  prosecu- 
tion of  these  charges  under  the  Speech  or  Debate  Clause 
of  the  NY  Constitution  and  under  separation  of  powers 
principles  in  that  the  indictment  constitutes  an  unlawful 
intrusion  into  legislative  affairs.  After  reviewing  the  in- 
dictment and  the  evidence  presented  to  the  Grand  Jury, 
the  motion  court  (139  Misc  2d  909)  concluded  that  36 
of  the  39  individuals  whose  employment  was  at  issue 
could  be  placed  in  1  of  3  categories: 

Category  1:  10  individuals  who  were  employed  prior  to 
1986  and  were  used  in  the  1986  campaigns. 

Category  2:  eight  individuals  who  were  hired  during  the 
1986  campaigns  and  were  retained  during  the  1987  le- 
gislative session. 

Category  3:  18  individuals  who  were  employed  only 
during  the  1986  campaigns. 

As  to  the  three  not  so  classified,  two,  Smith  and  Walsh, 
were  categorized  as  "no-show"  employees  since  they 
were  on  the  Senate  payroll  but  performed  no  services  at 
all.  The  employment  of  the  other,  Arlene  Wolff,  was  at 
issue  only  for  a  period  prior  to  1986  and  therefore  did 
not  fit  into  any  of  the  established  categories.  Since, 
however,  her  situation  was  most  analogous  to  that  of  a 
Category  2  employee,  the  court  treated  her  as  such.  In 
addition,  one  person,  Barbara  Zebersky,  was  determined 
to  be  a  Category  1  employee  for  one  period  of  time  and 
a  "no-show"  for  another. 
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After  so  categorizing  the  employees,  the  court  ad- 
dressed defendants'  claims  and  ruled  that  the  protection 
of  the  Speech  or  Debate  Clause  extends  only  to  legislat- 
ive acts,  that  is,  those  acts  which  form  an  integral  part 
of  the  deliberative  and  communicative  processes  by 
which  members  of  the  Legislature  participate  in  consid- 
ering the  passage  or  rejection  of  legislation.  Thus,  the 
court  concluded  that  the  political  activities  which  are 
the  subject  of  the  indictment  were  not  legislative  acts, 
and  therefore  rejected  defendants'  asserted  speech  or  de- 
bate immunity  with  respect  to  most  of  the  employees  in 
issue.  *393 

Specifically,  the  courts  noted  that,  with  the  exception  of 
five  individuals,  there  was  no  evidence  that  any  staff 
member  whose  employment  was  at  issue  had  ever  en- 
gaged in  any  activity  "even  remotely  legislative  in  pur- 
pose". It  found  that  there  was  some  evidence  that 
Patrick  Prefetti  and  Ingrid  Stettner,  who  had  been  on  the 
payroll  of  the  Dairy  Commission  while  working  on  the 
Morgan  campaign,  had  produced  a  report  for  that  com- 
mission in  October  1986.  It  also  noted  that  Pauline 
Toole  testified  that,  while  working  on  the  Oppenheimer 
campaign,  she  had  prepared  informational  brochures  for 
constituent  distribution.  In  addition,  the  court  found 
some  evidence  that  MaryRose  Stevenson  had  arranged  a 
legislative  hearing  while  working  on  the  Quattrociocchi 
campaign,  and  that  Diane  DeVito  had  fed  some  con- 
stituent information  into  a  computer  while  programming 
it  for  the  Quattrociocchi  campaign. 

After  finding  that  preparing  informational  brochures 
and  transmitting  constituent  information  were  not  legis- 
lative acts  within  the  meaning  of  the  Speech  or  Debate 
Clause,  the  court  concluded  that  an  inquiry  into  the 
activities  of  Toole  and  DeVito  would  not  constitute  an 
intrusion  into  the  legislative  process.  Since  it  found, 
however,  that  preparation  of  commission  reports  and  ar- 
ranging legislative  hearings  were  legislative  acts,  the 
court  concluded  that  an  inquiry  into  the  activities  of 
Prefetti,  Stettner  and  Stevenson  might  intrude  into  the 
legislative  process. 

Although  recognizing  that,  in  considering  a  motion  to 
dismiss  an  indictment,  a  court  is  required  to  disregard 
testimony  contrary  to  the  People's  theory  of  prosecu- 


tion, the  court  determined  that  such  requirement  must 
give  way  to  the  values  protected  by  the  Speech  or  De- 
bate Clause.  It  therefore  ruled  that  "one  evidence  ap- 
pears that  the  activity  under  investigation  is  arguably 
within  a  proper  legislative  sphere,  the  prosecutor  as  rep- 
resentative of  the  executive  branch  must  establish  that 
the  prosecution  will  not  encompass  privileged  legislat- 
ive acts"  (supra,  139  Misc  2d,  at  925).  Accordingly,  it 
concluded,  a  legislator  is  under  no  burden  to  demon- 
strate that  the  acts  in  question  were  legislative  in  nature. 

Since  there  was  some  evidence  to  suggest  that  Prefetti, 
Stettner  and  Stevenson  had  engaged  in  acts  that  argu- 
ably could  be  considered  legislative,  the  court  ruled  that 
the  People  had  failed  to  meet  this  standard  with  respect 
to  these  three  employees.  It,  therefore,  dismissed  all  the 
counts  of  the  indictment  *394  relating  to  them.  The 
court,  however,  refused  to  dismiss,  under  the  Speech  or 
Debate  Clause,  any  counts  relating  to  other  employees 
in  any  of  the  three  categories.  In  addition,  it  refused  to 
dismiss  any  counts  relating  to  the  "no-show"  employ- 
ees, reasoning  that  since  they  failed  to  perform  any  du- 
ties, there  could  be  no  argument  that  their  function  was 
legislative. 

In  considering  whether  separation  of  powers  principles, 
other  than  the  Speech  or  Debate  Clause,  were  implic- 
ated by  this  prosecution,  the  court  found  that  even 
though  the  political  activities  at  issue  were  not  legislat- 
ive acts  protected  by  the  Speech  or  Debate  Clause,  they 
might  nonetheless  be  legitimate  functions  of  the  office 
of  a  State  legislator.  In  urging  that  their  prosecution  was 
barred  by  the  separation  of  powers  doctrine,  defendants 
argued,  inter  alia,  that  the  courts  cannot  review  the 
manner  in  which  funds  designated  for  legislative  staff 
salaries  are  spent  and  that  there  are  no  judicially  discov- 
erable and  manageable  standards  for  delineating  the 
proper  duties  of  a  staff  member. 

In  rejecting  this  argument,  the  court  found  that  the  judi- 
ciary could  determine  whether  salaries  paid  to  Senate 
staff  members  for  political  activities  were  permissible 
within  the  limitations  imposed  by  article  VII,  §  8  of  the 
NY  Constitution,  which  provides:  "The  money  of  the 
state  shall  not  be  given  or  loaned  to  or  in  aid  of  any 
private  corporation  or  association,  or  private  undertak- 
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ing".  Ruling  that  since  partisan  political  activities  con- 
stitute private,  rather  than  public,  functions,  it  found 
that  the  expenditure  of  State  funds  to  pay  individuals  to 
work  in  political  campaigns  constitutes  an  unconstitu- 
tional private  application  of  public  revenues. 

The  court  also  concluded  that  article  VII,  §  8,  sets  forth 
judicially  discoverable  and  manageable  standards  relev- 
ant to  the  use  of  State  funds  for  political  purposes.  Ap- 
plying this  standard,  it  determined  that  the  payments  to 
31  of  the  36  employees  cited  in  the  indictment  appar- 
ently violated  the  limitations  thus  imposed.  The  court, 
however,  noted  that  Ohrenstein,  as  Minority  Leader,  has 
broad  discretion  to  determine  the  schedules,  attendance 
and  duties  of  his  employees.  Noting  both  the  lack  of  any 
requirement  that  employees  perform  any  specific  duties 
with  respect  to  the  position  to  which  they  were  appoin- 
ted, or  even  a  job  description  or  a  policy  for  vacations 
or  compensatory  time  and  that  members  of  the  Legis- 
lature are  permitted  to  use  budget  lines  interchangeably 
and  to  retain  employees  on  the  payroll  in  anticipation 
*395  of  future  needs,  it  reasoned  that  a  Senator's  repres- 
entation in  a  payroll  certification  that  an  employee  had 
performed  legislative  duties  "  for  the  period  specified' 
must  be  broadly  construed  to  include  entitlement  to 
salary  for  the  previous  performance  of  services  of  value 
to  the  Legislature". (Supra,  139  Misc  2d,  at  949. fur- 
thermore, it  held,  since  the  Legislature  had  not  ex- 
pressly empowered  the  courts  to  adjudicate  disputes 
arising  from  a  Senator's  decision  to  pay  an  employee  for 
such  past  services,  courts  could  not  entertain  a  prosecu- 
tion based  on  such  a  dispute,  absent  a  "patent"  constitu- 
tional violation. 

The  court  concluded  that  the  evidence  before  the  Grand 
Jury  did  not  establish  so  patent  a  violation  of  the  consti- 
tutional limit  on  appropriations  of  public  funds  for 
private  purposes  as  to  justify  a  prosecution  with  respect 
to  employees  who  performed  services  of  value  to  the 
Legislature  either  prior  or  subsequent  to  the  1986  elec- 
tions. It  ruled  that  such  a  prosecution  raised  a  nonjusti- 
ciable question  relating  to  the  internal  administration  of 
the  Legislature,  and  therefore  dismissed  all  the  counts 
of  the  indictment  relating  to  the  Category  1  employees, 
except  Zebersky,   and  Category   2   employees,   except 


Wolff.  It  also  dismissed,  on  the  same  grounds,  the  count 
of  defrauding  the  government.  The  court,  however,  up- 
held the  counts  relating  to  the  Category  3  employees, 
except  Toole  and  Prefetti,  and  the  "no-show"  employees 
on  the  ground  that  payments  made  to  these  individuals 
were  patently  unconstitutional  misapplications  of  public 
funds. 

As  a  result  of  its  decision  on  the  substantive  counts,  the 
court  also  modified  the  conspiracy  count  of  the  indict- 
ment to  strike  any  allegation  that  defendants  had  con- 
spired to  assign  previously  hired  Senate  employees  to 
perform  only  campaign  duties,  and  barred  the  People 
from  adducing  any  evidence  of  such  conspiracy. 

FN14  In  a  subsequent  order,  the  court  denied 
defendants'  motions  to  dismiss  the  indictment 
on  all  other  grounds,  including  due  process,  the 
election  and  public  officers  statutes,  legal  in- 
sufficiency, defective  Grand  Jury  presentation 
and  defective  indictment.  It  also  denied  mo- 
tions by  defendants  Sanzillo,  Montalto  and 
Babbush  to  sever  their  cases,  by  Montalto  and 
Babbush  based  on  claims  of  selective  prosecu- 
tion and  the  interests  of  justice  and  by  Ohren- 
stein based  on  the  Statute  of  Limitations.  This 
determination  is,  for  the  most  part,  the  basis  of 
defendants'  article  78  proceeding. 

Since,  in  my  view,  the  motion  court's  decision  miscon- 
strues the  spirit  and  tenor  of  the  Speech  or  Debate 
Clause,  and  unreasonably  extends  its  protections  to 
shelter  defendants'  use  *396  of  public  funds  to  pay  em- 
ployees to  work  on  political  campaigns,  conduct  which 
is,  on  its  face,  criminal,  and  does  not  constitute  an  in- 
ternal legislative  prerogative  immunized  by  separation 
of  powers  principles,  I  would  reinstate  the  dismissed 
and  modified  counts  of  the  indictment,  except  as  to  de- 
fendant Quattrociocchi,  with  respect  to  which  the 
People  do  not  appeal,  as  well  as  deny  the  relief  sought 
in  the  article  78  proceeding,  and  dismiss  that  proceed- 
ing. 

The  Speech  or  Debate  Clause  of  the  NY  Constitution 
provides  that  "[f]or  any  speech  or  debate  in  either  house 
of  the  legislature,  the  members  shall  not  be  questioned 
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Whilm  any  other  place."  (NY  Const,  art  III, 

§11.) 
speech  or  debate  immunity  has  been  extended  beyond 
speeches  and  debates  occurring  inside  the  legislative 
chamber  (see,  e.g.,  Kilbourn  v  Thompson,  103  US  168, 
204),  "[t]he  gloss  going  beyond  a  strictly  literal  reading 
of  the  Clause  has  not,  however,  departed  from  the  ob- 
jective of  protecting  only  legislative  activities." 
(Hutchinson  v  Proxmire,  443  US  111,  125.)Since  the 
immunity  was  intended  to  foster  "the  integrity  of  the  le- 
gislative process"  (United  States  v  Brewster,  408  US 
501,  507),  the  courts  have  taken  "a  decidedly  jaundiced 
view  towards  extending  the  Clause  so  as  to  privilege  il- 
legal or  unconstitutional  conduct  beyond  that  essential 
to  foreclose  executive  control  of  legislative  speech  oi 
debate  and  associated  matters  such  as  voting  and  com- 
mittee reports  and  proceedings."  (Gravel  v  Unitea 
States,  408  US  606,  620.) 

FN15  Since,  as  the  motion  court  noted,  this 
provision  has  rarely  been  interpreted  by  the 
courts  of  this  State,  it  relied  extensively  upon 
Federal  cases  construing  the  Speech  or  Debate 
Clause  of  the  US  Constitution,  which  provides 
that  "for  any  Speech  or  Debate  in  either  House, 
[Senators  and  Members  of  the  House  of  Rep- 
resentatives] shall  not  be  questioned  in  any  oth- 
er Place"  (US  Const,  art  I,  §  6). 

Thus,  it  has  generally  been  held  that  the  Speech  or  De- 
bate Clause  does  not  immunize  legislators  and  their 
aides  for  all  acts  conducted  in  their  official  capacities. 
They  are  insulated  only  to  the  extent  that  "legislative 
acts"  or  the  motives  underlying  them  are  directly  at  is- 
sue. (See,  e.g.,  Eastland  v  United  States  Servicemen's 
Fund,  All  US  491,  504,  505;Chastain  v  Sundquist,  833 

F2d  311,  314,cer/  denied US ,  108  S  Ct  2914.) 

Moreover,  "legislative  acts"  comprise  only  those  activ- 
ities of  legislators  which  form  "an  integral  part  of  the 
deliberative  and  communicative  process  by  which 
[they]  participate  in  committee  and  [legislative]  pro- 
ceedings with  respect  to  the  consideration  and  passage 
or  rejection  of  proposed  *397  legislation"  (Gravel  v 
United  States,  supra,  408  US,  at  625;,see,  Doe  v  McMil- 
lan, 412  US  306,  313,  314). 


of  the  Speech  or  Debate  Clause  only  to  the  extent  that 
either  the  performance  of  a  past  legislative  act  or  the 
motivation  behind  it  is  at  issue  (see,  e.g.,  United  States 
v  Brewster,  supra,  408  US,  at  5\0-5\3;United  States  v 
Johnson,  383  US  169,  184-185),  if  the  government  is 
not  required  to  present  such  proof  on  its  direct  case,  the 
legislator  accused  of  violating  the  criminal  law  cannot 
claim  the  immunity.  (See,  e.g.,  United  States  v  Hel- 
stoski,  442  US  477,  488-490,  n  7.)  Not  only  does  the 
prosecution  of  this  indictment  not  require  proof  of  any 
legislative  act,  it  is,  in  fact,  premised  on  the  charge  that 
defendants  falsified  documents  to  enable  State  employ- 
ees to  be  paid  for  performing  nonlegislative  acts. 

Notwithstanding,  the  motion  court  concluded,  as  does 
the  majority,  on  the  basis  of  equivocal  Grand  Jury  testi- 
mony indicating  that  Stevenson,  Stettner  and  Prefetti 
may  have  performed  a  few  isolated  legislative  acts  dur- 
ing the  1986  campaign,  that  the  Speech  or  Debate 
Clause  required  the  dismissal  of  all  the  counts  relating 
to  these  employees.  By  holding  that  evidence  of  the  per- 
formance of  isolated  legislative  acts  by  full-time  cam- 
paign workers  immunizes  a  nonlegislative  act,  i.e.,  the 
use  of  State  funds  to  compensate  public  employees  for 
performing  campaign  work  for  the  benefit  of  private  in- 
dividuals, the  court  misconstrued  the  substantive  protec- 
tions of  the  Speech  or  Debate  Clause  and  created  an  un- 
warranted expansion  of  the  protections  afforded  to  le- 
gislators under  it.  Moreover,  in  an  effort  to  accommod- 
ate its  unprecedented  view  of  the  Speech  or  Debate 
Clause,  the  court  erred  by  going  beyond  the  indictment's 
facial  allegations  and  placing  upon  the  People  the  bur- 
den of  proving,  on  a  motion  to  dismiss,  that  the  prosec- 
ution would  not  involve  proof  of  legislative  acts. 

In  dismissing  the  charges  relating  to  these  three  em- 
ployees, the  court  reasoned  that  the  People  could  not 
possibly  prove  that  defendants  had  intentionally  filed 
false  certifications  without  also  "inquiring  into  [the] 
specifics  of  their  legislative  assignments,  the  amount  of 
time  spent  performing  them,  ...  the  results"  and  defend- 
ants' "motives  in  assigning  legislative  duties."  (Supra, 
139  Misc  2d,  at  924-925. )In  so  concluding,  the  court  re- 
lied upon  a  series  of  Federal  circuit  court  opinions 
which  hold  that  congressional  employment  decisions 
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cannot  be  challenged  in  the  context  of  a  civil  employ- 
ment *398  discrimination  suit  when  the  employee's  du- 
ties include  legislative  acts  within  the  meaning  of  the 
Speech  or  Debate  Clause.  Nothing  in  the  indictment  or 
the  cited  cases,  however,  supports  the  conclusion  that 
the  People,  in  order  to  prove  the  charges  arising  from 
the  employment  of  Stevenson,  Stettner  and  Prefetti,  are 
required  to  offer  evidence  that  even  remotely  touches 
upon  any  legislative  act  allegedly  performed  by  these 
three  employees. 

As  already  noted,  the  Speech  or  Debate  Clause  immun- 
izes legislators  only  to  the  extent  that  proof  of  a  legis- 
lative act  is  necessary  to  establish,  on  the  People's  direct 
case,  that  the  defendant  committed  the  crimes  charged. 
(See,  e.g.,  United  States  v  Brewster,  supra,  408  US,  at 
510-513;£/«//e<i  States  v  Johnson,  supra,  383  US,  at 
184-185;c/,  United  States  v  Helstoski,  supra,  442  US, 
at  488,  n  7.)  Here,  of  course,  the  whole  thrust  of  the  in- 
dictment is  that  defendants  hired  and  paid  individuals 
with  State  money  for  performing  services  which  did  not 
constitute  legislative  acts,  or,  for  that  matter,  acts  falling 
within  the  legitimate  scope  of  any  conceivable  public 
employment.  In  fact,  the  false  instrument  counts  are 
specifically  premised  upon  the  allegation  that  no 
"legislative  duties"  were  performed  during  the  periods 
for  which  each  payroll  certification  was  submitted. 

Thus,  that  some  of  these  employees  may  have  per- 
formed a  few  isolated  legislative  acts  need  not  be 
proven  to  establish  the  crime  of  larceny  or  the  falsity  of 
the  payroll  certifications.  The  People  need  only  prove, 
beyond  a  reasonable  doubt,  that  defendants  intentionally 
used  State  funds  to  compensate  the  employees  in  ques- 
tion for  the  performance  of  private  acts,  not  legislative 
acts  immunized  under  the  Speech  or  Debate  Clause,  nor 
even  nonlegislative  acts  that  fall  within  the  legitimate 
sphere  of  public  employment.  Consequently,  defend- 
ants' motives  or  intentions  in  assigning  legislative  tasks 
are  irrelevant.  The  People  are  required  to  prove  only 
that  defendants  intended  to  use  State  funds  to  purchase 
the  performance  of  private  acts.  This  burden  can  be  sat- 
isfied without  any  evidence  pertaining  to  a  legislative 
act  insulated  from  examination  by  virtue  of  the  Speech 
or  Debate  Clause.  Defendants,  of  course,  may  attempt 


to  prove  that  Stevenson,   Stettner  and  Prefetti  did,  in 

fact,  perform  legislative  acts,  but  this  does  *399 

not  entitle  them  to  a  dismissal  of  the  charges  before  tri- 
al. (See,  e.g.,  Government  of  Virgin  Is.v  Lee,  775  F2d 
514,  525;United  States  v  Myers,  635  F2d  932,  942,cert 
denied449  US  956.)FN17 

FN16  The  performance  of  an  isolated  legislat- 
ive act  would  not  necessarily  constitute  a  de- 
fense to  the  false  instrument  count  covering  the 
period  during  which  the  act  was  performed 
since  the  performance  of  only  nominal  legislat- 
ive duties  does  not  constitute  a  defense.  (See, 
e.g.,  United  States  v  Diggs,  613  F2d  988,  1002, 
cert  denied446  US  982  [affirming  false  state- 
ment conviction  of  Congressman  based  upon 
his  failure  to  disclose  on  payroll  forms  that 
"only  a  nominal  percentage  of  (two  employ- 
ees') responsibilities  were  congressionally  re- 
lated"].) Plainly,  the  performance  of  a  legislat- 
ive act  during  one  payroll  period  would  not 
constitute  a  defense  to  a  false  instrument  or  lar- 
ceny count  arising  from  certifications  covering 
other  payroll  periods  during  which  no  legislat- 
ive acts  were  performed. 

FN17  To  cover  situations  in  which  a  defendant 
may  choose  to  present  legislative  acts  in  his 
own  defense,  the  Third  Circuit  has  formulated 
a  procedure  which  "balances  the  legislative  in- 
terest in  protection  from  prosecution  for  legis- 
lative acts  and  the  executive  interest  in  punish- 
ing fraudulent  ...  claims."  (Government  of  Vir- 
gin Is.  v  Lee,  775  F2d  514,  525.)The  court 
there  held  that  when  a  legislator  is  charged 
with  falsely  characterizing  nonlegislative  acts 
as  legislative  in  nature,  the  trial  court  must  first 
determine  whether  the  defendant  has  proven  by 
a  preponderance  of  the  evidence  that  particular 
acts  constitute  immunized  legislative  activities. 
(See,  supra,  at  524-525. )After  making  this  de- 
termination, the  court  must  submit  to  the  jury 
the  question  whether  the  representations  made 
regarding  the  defendant's  nonlegislative  acts 
were  material.  (See,  supra,  at  525.)And,  if  the 
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prosecution  proves  beyond  a  reasonable  doubt 
that  the  defendant's  misrepresentations  were 
material,  then  "it  will  be  for  the  jury  to  determ- 
ine his  guilt."  (Supra,  at  525-526. )There  is  no 
reason  why  this  approach  cannot  be  employed 
here. 

Taken  to  its  logical  conclusion,  the  motion  court's  de- 
cision would  permit  a  legislator  effectively  to  define  the 
scope  of  his  own  immunity  and  place  himself  beyond 
the  reach  of  a  prosecution  for  blatantly  criminal  acts.  He 
could,  for  instance,  employ  a  staff  member  to  perform  a 
variety  of  personal  services  over  the  course  of  a  year, 
cause  the  State  to  pay  for  these  services  through  fraudu- 
lent payroll  certifications,  and  insulate  himself  from 
prosecution  by  assigning  a  momentary,  but  nonetheless 
colorable,   legislative   act  to  the  employee.  Under 

the  court's  rationale,  it  would  not  matter  that  the  purpor- 
ted report  prepared  by  Stettner  and  Prefetti  had  been 
completed  in  less  than  a  day.  Nor,  apparently,  would 
there  have  been  any  constitutional  reason  not  to  dismiss 
the  counts  relating  to  their  employment  had  they  de- 
voted the  remainder  *400  of  their  time  to  candidate 
Morgan's  housework  instead  of  the  advance  work  for 
his  campaign.  Moreover,  as  the  People  argue,  Ohren- 
stein  could  hire  a  construction  crew  to  remodel  his 
apartment,  pay  them  for  such  services  from  the  State 
treasury,  and  escape  all  criminal  liability  by  having  the 
construction  foreman  write  a  one-sentence  report  which 
might,  one  day,  be  applicable  to  some  proposed  legisla- 
tion. None  of  the  cases  construing  the  Speech  or  Debate 
Clause  justifies  such  a  blatant  misuse  of  public  funds,  oi 
places  such  conduct  beyond  the  pale  of  judicial  review. 

FN18(See,  e.g.,  United  States  v  Diggs,  613  F2d 
988,  1001-1002  [Congressman  used  payroll  of 
House  of  Representatives  to  compensate  a  wo- 
man who  worked  80%  of  her  time  on  book- 
keeping for  Congressman's  funeral  home  and  to 
pay  for  private  services  rendered  by  an  ac- 
countant]; see  also,  United  States  v  Bramblett, 
348  US  503,  504  [Congressman  falsely  repres- 
ented that  a  woman  placed  on  the  House  ol 
Representatives'  payroll  "was  entitled  to  com- 
pensation as  his  official  clerk"].) 


Particularly  inapposite  here  is  the  line  of  Federal  em- 
ployment discrimination  cases  upon  which  the  motion 
court  relied,  i.e.,  Browning  v  Clerk,  U.S.  House  of  Rep- 
resentatives (789  F2d  923,cert  deniedA19  US  996), 
Agromayor  v  Colberg  (738  F2d  55, cert  denied469  US 
1037),  and  Walker  v  Jones  (733  F2d  923,cert  deniedA69 
US  1036).  In  each  of  these  cases  the  courts  were  faced 
with  allegations  by  individuals  that  they  had  been  either 
denied,  or  discharged  from,  employment  with  legislat- 
ive bodies  based  on  their  sex,  race,  political  affiliation 
or  national  origin.  In  each  case,  the  court,  in  resolving 
the  question  of  immunity,  looked  to  the  extent  to  which 
judicial  review  of  the  employment  decision  would  im- 
plicate speech  or  debate  immunity.  (Browning  v  Clerk, 
U.S.  House  of  Representatives,  supra,  789  F2d,  at 
Agromayor  v  Colberg,  supra,  738  F2d,  a©28-929; 
59-60;Walker  v  Jones,  supra,  733  F2d,  at  930-932.) 

In  Agromayor  (supra,  738  F2d,  at  60)  and  Walker 
(supra,  733  F2d,  at  930-931),  the  courts  concluded  that 
the  issue  was  whether  the  duties  of  the  position  were 
such  that  the  person  occupying  it  would  have 
"meaningful  input"  into  the  legislative  decision-making 
process.  In  Browning  (supra,  789  F2d,  at  929),  the  court 
framed  the  issue  as  whether  the  affected  "employee's 
duties  are  an  integral  part  of  the  legislative  process, 
such  that  they  are  directly  assisting  members  of  Con- 
gress in  the  discharge  of  their  functions'  ".  In  Agromay- 
or, the  court  determined  that  the  position  of  a  press  of- 
ficer was  sufficiently  "legislative"  to  warrant  legislative 
immunity  and,  thus,  dismissal  was  appropriate.  Simil- 
arly, in  Browning,  the  court  held  that  there  was  "little 
doubt"  that  the  position  of  Official  Reporter  was  dir- 
ectly related  to  the  legislative  process;  therefore,  dis- 
missal was  also  warranted.  In  Walker,  however,  the 
court  ruled  that  the  position  of  manager  of  a  congres- 
sional restaurant  was  not  "legislative"  in  character. 
*401 

FN19 
Unlike  Browning,  Agromayor  and  Walker,  defend- 

ants here  are  charged  with  hiring  employees  to  render 
private  services  and  compensating  them  through  fraudu- 
lent representations  which  led  to  a  theft  of  public  funds. 
Inasmuch  as  the  rendition  of  private  services  at  public 
expense  in  no  way  constitutes  an  "integral  part"  of  the 
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legislative  process,  the  court's  reliance  on  these  cases  to 
support  its  decision  to  dismiss  the  counts  pertaining  to 
Stevenson,  Stettner  and  Prefetti  is  misplaced. 

FN19  These  three  cases  hardly  represent  a  un- 
animous line  of  Federal  authority.  In  Davis  v 
Passman  (544  F2d  &65,revd  en  banc  on  other 
groundsill  F2d  793,rev^442  US  228),  a  Fifth 
Circuit  panel  held  that  a  decision  to  dismiss  a 
legislative  employee  does  not  constitute  a 
"legislative  act"  immunized  by  the  Speech  or 
Debate  Clause  because  when  legislators 
"dismiss  employees  they  are  neither  legislating 
nor  formulating  legislation."  (Supra,  544  F2d, 
at  880.) 

Nor  do  the  discrimination  cases  support  the  proposition 
that  once  a  protected  employment  decision  is  made,  any 
subsequent  nonlegislative  act  relating  to  the  employ- 
ment is  also  immune.  In  fact,  Walker  (supra)  holds  that, 
even  if  an  employment  decision  is  made  in  a  legislative 
committee,  a  subsequent  nonlegislative  act  which  im- 
plements that  immunized  decision  "is  not  cloaked  with 
Speech  or  Debate  immunity,  for  execution  or  carrying 
out  directions  post-dates  what  the  Clause  protects--the 
process  leading  up  to  the  issuance  of  legislative  direc- 
tions." (Supra,  733  F2d,  at  932  [emphasis  in  original]; 
accord,  Gravel  v  United  States,  supra,  408  US,  at  621.) 
Hence,  even  if  defendants  had  hired  Stevenson,  Stettnei 
and  Prefetti  to  engage  in  legislative  acts,  the  discrimina- 
tion cases  would  not  support  dismissal  of  the  charges 
arising  from  the  false  representations  made  in  the 
payroll  certifications,  inasmuch  as  these  were  adminis- 
trative acts  occurring  after  the  purportedly  immunized 
employment  decisions  were  made. 

Since  the  Speech  or  Debate  Clause  was  intended  only  to 
protect  legislators  against  unwarranted  intrusions  into 
the  legislative  process,  not  to  provide  immunity  for  con- 
duct clearly  unrelated  to  that  process,  the  dismissed 
counts  pertaining  to  Stevenson,  Stettner  and  Prefetti 
should  be  reinstated.  The  Speech  or  Debate  Clause 
should  not  be  applied  in  such  a  way  as  "to  make 
[legislators]  super-citizens,  immune  from  criminal  re- 
sponsibility." (United  States  v  Brewster,  supra,  408  US, 
at  5\6;see  also,  Gravel  v  United  States,  supra,  408  US, 


at  624,  n  \5;Chastain  v  Sundquist,  supra,  833  F2d,  at 
328. )By  its  expansive  interpretation,  the  motion  court's 
decision,  now  *402  adopted  by  the  majority,  upsets  the 
balance  of  government  power. 

Moreover,  by  its  misreading  of  the  Speech  or  Debate 
Clause,  the  motion  court  was  forced  to  create  new  pro- 
cedures, the  effect  of  which  would  be  to  increase  further 
both  legislative  immunity  and  the  ease  with  which  crim- 
inal liability  could  be  avoided.  Its  reliance  on  the  Grand 
Jury  minutes  to  reach  the  conclusion,  based  on  a  few 
equivocal  passages  indicating  that  Stevenson,  Stettner 
and  Prefetti  might  have  performed  isolated  legislative 
acts,  that  defendants  were  entitled  to  dismissal  of  the 
counts  pertaining  to  these  employees,  was  error  be- 
cause, in  reviewing  a  motion  to  dismiss,  courts  must 
look  solely  to  the  facial  allegations  of  the  indictment. 
Federal  courts  routinely  hold  that  to  be  the  standard  ol 
review  in  deciding  pretrial  motions  to  dismiss  on  speech 
or  debate  grounds.  (See,  e.g.,  Government  of  Virgin  Is.  v 
Lee,  supra,  775  F2d,  at  524-525 \United States  v  Carney, 
665  F2d  1064,  1065,cer/  deniedASA  US  \Q%\;United 
States  v  Myers,  supra,  635  F2d,  at  937;cf,  United  States 
v  Murphy,  642  F2d  699,  700  [holding  that  the  District 
Court  did  not  err  by  refusing  to  review  Grand  Jury 
minutes  on  a  motion  to  dismiss  on  speech  or  debate 
grounds].)  In  Carney,  for  example,  the  District  of 
Columbia  Circuit  held  that  even  if  the  defendant  were 
correct  in  asserting  that  his  rights  were  violated  by  the 
introduction  of  evidence  of  legislative  acts  before  the 
Grand  Jury,  he  would  not  be  entitled  to  dismissal  be- 
cause "only  those  parts  of  an  indictment  which  are  fa- 
cially invalid  should  be  dismissed  on  Speech  or  Debate 
Clause  grounds."  (Supra,  665  F2d,  at  1065.) 

Had  the  court  considered  only  the  facial  allegations  of 
the  indictment,  it  could  not  have  granted  any  part  of  the 
motion  to  dismiss,  since  not  one  of  the  665  counts 
makes  reference  to  a  speech  or  debate  in  the  Senate  or 
raises  any  other  matter  even  remotely  connected  to  the 
legislative  process.  (See,  e.g.,  Gravel  v  United  States, 
supra,  408  US,  at  620.)Nor  does  any  count  challenge  a 
legislative  act  or  otherwise  question  defendants'  motives 
for  performing  any  legislative  functions.  (See,  e.g., 
United  States  v  Johnson,   supra,   383  US,  at   180. )In- 
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stead,  the  counts  involving  Stevenson,  Stettner  and 
Prefetti,  like  those  pertaining  to  all  the  other  employees 
in  question,  merely  recite  that  defendants  committed 
larceny  by  causing  these  employees  "to  be  paid  ...  from 
the  New  York  State  Treasury",  and  filed  payroll  certi- 
fications which  were  false  "in  that  [they]  stated  that  [the 
employees]  performed  legislative  duties"  during  partic- 
ular periods  of  time.  The  filing  of  a  *403  payroll  certi- 
fication has  nothing  to  do  with  the  consideration  of  le- 
gislation or  any  other  integral  part  of  the  work  of  the 
Legislature.  Indeed,  the  administrative  nature  of  such  an 
act  is  virtually  self-evident. 

Nor  do  the  indictment's  allegations  raise  the  spectre  that 
the  government  must,  to  prove  its  case,  question  the 
motives  underlying  any  legislative  act.  Rather,  a  reading 
of  the  indictment  reveals  that  the  People  question  de- 
fendants' motives  only  to  the  extent  that 
"non-legislative  acts  were  misrepresented  as  legislative" 
in  the  payroll  certifications.  Such  inquiry  is  permissible 
in  a  criminal  proceeding  and  does  not  involve  the  in- 
terests sought  to  be  protected  under  the  Speech  or  De- 
bate Clause.  (See,  Government  of  Virgin  Is.  v  Lee, 
supra,  775  F2d,  at  524.) 

Thus,  since  it  is  clear  that  the  facial  allegations  of  the 
indictment  do  not  implicate  the  Speech  or  Debate 
Clause's  "fundamental  purpose",  which  is  to  free  "the 
legislator  from  executive  and  judicial  oversight  that 
realistically  threatens  to  control  his  conduct  as  a  legis- 
lator" (Gravel  v  United  States,  supra,  408  US,  at  618), 
but,  instead,  demonstrate  that  the  charges  arising  from 
the  employment  of  Stevenson,  Stettner  and  Prefetti  are 
not  dependent  upon  proof  of  legislative  acts  or  the 
motives  underlying  them,  the  court  erred  by  looking 
beyond  those  allegations  and  dismissing  the  charges  on 
speech  or  debate  grounds. 

The  court,  as  already  noted,  also  erroneously  placed  on 
the  People  the  burden  of  proving,  on  a  motion  to  dis- 
miss, that  the  prosecution  of  the  charges  relating  to  the 
employment  of  Stevenson,  Stettner  and  Prefetti  would 
not  require  proof  of  legislative  acts.  Although  there  was 
ample  testimony  to  demonstrate  that  these  three  em- 
ployees were  hired  to  work  on  the  1986  election  cam- 
paigns and  did,  in  fact,  provide  full-time  campaign  ser- 


vices, the  court  discounted  this  evidence  and  fully  cred- 
ited equivocal  testimony  that  they  may  have  performed 
some  legislative  acts  during  the  campaign.  Having  de- 
cided to  view  the  Grand  Jury  testimony  in  the  light  most 
favorable  to  defendants,  contrary  to  the  rule  that  a  trial 
court  assessing  the  sufficiency  of  an  indictment  on  a 
motion  to  dismiss  must  disregard  Grand  Jury  testimony 
which  militates  against  the  People's  theory  of  the  case, 
since  credibility  is  within  the  exclusive  province  of  the 
Grand  Jury  (see,  e.g.,  People  v  Jennings,  69  NY2d  103, 
\U-U5;People  v  Pelchat,  62  NY2d  97,  \05;People  v 
Richards,  128  AD2d  387,  388),  the  court  compounded 
its  error  by  placing  upon  the  People  the  *404  burden  ol 
proving  that  "the  prosecution  will  not  encompass  priv- 
ileged legislative  acts." 

It  is  proper  to  discount,  on  a  motion  to  dismiss,  even  ex- 
culpatory evidence  that  may  have  been  presented  to  a 
Grand  Jury,  for  such  proof  raises,  at  most,  "[q]uestions 
of  witness  credibility  ...  for  the  trier  of  fact". (People  v 
Finley,  104  AD2d  450,  AS\;accord,  People  v  Deegan, 
69  NY2d  976,  919;People  v  Warner-Lambert  Co.,  51 
NY2d  295,  298-299,cer/  denied450  US  1031. Addition- 
ally, of  course,  it  is  usually  the  defendant  who  "has  the 
burden  of  proving  by  a  preponderance  of  the  evidence 
every  fact  essential  to  support  [his]  motion"  to  dismiss 
an  indictment.  (CPL  210.45  [7].)  Nevertheless,  the  court 
declined  to  follow  these  well-accepted  rules,  reasoning 
that  under  the  Speech  or  Debate  Clause  a  legislator 
should  not  be  subjected  even  to  the  prospect  of  a  trial  in 
a  criminal  prosecution  when  "potentially  protected  le- 
gislative conduct"  is  implicated.  (Supra,  139  Misc  2d,  at 
925.)The  court's  conclusion  that  the  general  rules  gov- 
erning motions  to  dismiss  "must  give  way  to  the  values 
protected  by  the  Speech  or  Debate  Clause"  (supra,  at 
925)  fails  to  find  support  in  any  of  the  case  law  on  the 
subject. 

Indeed,  since  a  legislator  or  legislative  aide  who  claims 
immunity  under  the  Speech  or  Debate  Clause  "is  assert- 
ing a  use  privilege  personal  to  him,  and  since  the  in- 
formation as  to  which  [activities]  were  legislative  acts  is 
in  his  possession  alone,  the  burden  of  going  forward  and 
of  persuasion  by  a  preponderance  of  the  evidence  falls 
on  him."  (In  re  Grand  Jury  Investigation  Into  Possible 
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Violations  of  Tit.  18,  587  F2d  589,  591;accord,  Govern- 
ment of  Virgin  Is.  v  Lee,  supra,  775  F2d,  at  524. )In  Lee, 
for  example,  a  Virgin  Islands  legislator  was  charged, 
inter  alia,  with  fraudulent  concealing  the  personal 
nature  of  a  trip  when  he  sought  reimbursement  for 
travel  expenses  by  submitting  a  voucher  representing 
that  legislative  fact  finding  was  the  trip's  primary  pur- 
pose. Relying  on  a  Federal  statute  which  confers  speech 
or  debate  immunity  on  Virgin  Islands  legislators,  the 
defendant  claimed  an  absolute  immunity  from  prosecu- 
tion because  he  had  engaged  in  legislative  acts  during 
his  trip.  Although  agreeing  that  legislative  fact  finding 
is  insulated  from  prosecution  by  the  Virgin  Islands' 
Speech  or  Debate  Clause,  the  Third  Circuit  held  that  the 
defendant's  mere  assertions  as  to  the  nature  of  his  activ- 
ities could  not  "preclude  a  court  of  competent  jurisdic- 
tion from  determining  whether  [the  activities]  were,  in 
fact,  legislative  in  nature  so  as  to  trigger  the  immunity." 
(Supra,  at  522. )It  *405  was  the  legislator's  burden,  the 
court  noted,  to  prove,  by  a  preponderance  of  the  evid- 
ence, that  his  activities  "came  within  the  ambit  of  legis- 
lative fact-finding"  so  as  to  be  insulated  from  scrutiny 
by  the  Speech  or  Debate  Clause.  (Supra,  at  524.) 

Here,  after  noting  that  "no  evidence  was  developed 
about  the  extent  to  which  [Stevenson,  Stettner  and 
Prefetti]  engaged  in  nonlegislative  as  opposed  to  legis- 
lative activities"  (supra,  139  Misc  2d,  at  924),  the  court 
fully  credited  those  portions  of  the  Grand  Jury  testi- 
mony which  indicated  that  these  employees  had  per- 
formed some  legislative  acts,  and  dismissed  the  counts 
pertaining  to  them  on  the  ground  that  the  People  had  not 
established  that  an  inquiry  into  those  acts  would  not  be 
required  at  trial.  The  court  justified  its  determination  on 
the  ground  that  "[a]ny  other  rule  would  ultimately  place 
a  burden  on  the  legislator  to  prove  that  the  prosecution 
impinged  on  an  area  entitled  to  speech  or  debate  protec- 
tion" (supra,  at  925).  As  Lee  illustrates,  however,  it  is 
the  legislator's  burden  to  show  his  entitlement  to  the 
Speech  or  Debate  Clause's  immunity.  In  order  to  obtain 
a  dismissal  of  the  charges  arising  from  the  employment 
of  Stevenson,  Stettner  and  Prefetti,  defendants  were  re- 
quired to  show  not  only  that  the  charges  required  prool 
of  legislative  acts,  but  also  that  these  individuals  had,  in 
fact,  performed  such  acts. 


Furthermore,  the  facts  cited  by  the  motion  court  demon- 
strate that  this  misallocation  of  the  burden  of  proof  led 
to  an  erroneous  result,  for  the  evidence  hardly  showed 
by  a  preponderance  that  Stevenson,  Stettner  and  Prefetti 
engaged  in  legislative  acts.  While  one  witness  did  testi- 
fy that  Stevenson  assisted  him  in  arranging  a  legislative 
hearing,  the  Grand  Jury  was  entitled  to  disregard  this 
testimony  and  instead  to  credit  other  witnesses'  testi- 
mony showing  that  Stevenson  had  performed  campaign 
activities.  Similarly,  although  one  witness  testified  that 
Prefetti  and  Stettner  may  have  prepared  a  report  for  the 
Dairy  Commission  in  October  1986,  the  Grand  Jury  was 
entitled  to  discount  that  testimony  since  the  witness 
never  saw  the  purported  report  and  only  learned  about  it 
from  a  third  party.  Thus,  it  is  clear  that  under  a  properly 
allocated  burden  of  proof,  the  counts  pertaining  to  the 
employment  of  Stevenson,  Stettner  and  Prefetti  should 
not  be  dismissed.  Whether  these  individuals  did,  in  fact, 
perform  legislative  acts  while  being  compensated  for 
rendering  full-time  service  to  the  1986  campaign  effort 
presents,  at  best,  an  issue  of  fact  to  be  resolved  at  trial. 
*406 

Nor,  as  the  majority  holds,  except  with  respect  to  the 
charges  relating  to  the  "no-show"  employees,  is  this 
prosecution  barred  by  separation  of  powers  principles. 
The  court  rejected  this  argument,  at  least  with  respect  to 
the  Category  3  employees  who  were  on  the  Senate 
payroll  only  for  the  duration  of  the  1986  campaign, 
holding,  "It  is  a  patent  violation  of  our  State  Constitu- 
tion [to  use  the  Senate  payroll  to  compensate  a  person 
who  has  performed]  work  which  is  of  no  value  to  any 
purpose  but  the  election  of  a  political  candidate"  (supra, 
139  Misc  2d,  at  952).  Since  a  prosecution  arising  from 
the  payments  made  to  these  employees  would  neither 
evince  a  "lack  of  respect  for  the  Legislature"  nor  neces- 
sitate "undue  intervention  into"  the  legitimate  sphere  of 
legislative  prerogatives,  the  court  ruled  that  the  counts 
pertaining  to  these  employees  did  not  raise  separation  of 
powers  principles,  including  the  political  question  doc- 
trine as  set  forth  in  Baker  v  Carr  (369  US  186,  217). 

The  court,  however,  held  that  the  political  question  doc- 
trine barred  prosecution  of  the  charges  arising  from  the 
campaign  work  of  the  "Category  1"  and  "Category  2" 
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employees,  who  performed  legislative  duties  be- 

fore or  after  the  campaign.  It  reasoned  that  defend- 

ants' representations  in  payroll  certifications  that  these 
employees  had  performed  legislative  duties  "for  the 
period  specified"  may  have  constituted  an  exercise  of 
legitimate  legislative  discretion  to  compensate  employ- 
ees for  past  legislative  services  actually  rendered,  or  fu- 
ture services  expected  to  be  rendered. 

FN20  The  counts  pertaining  to  the  employment 
of  Zebersky  and  Wolff,  who  did  no  work  for 
the  Legislature  at  any  relevant  time  but  non- 
etheless were  characterized  as  "Category  1" 
and  "Category  2"  workers,  respectively,  were 
not  dismissed. 

FN21  The  court  also  held  that  the  political 
question  doctrine  barred  the  prosecution  of  two 
"Category  3"  employees,  Toole  and  Prefetti, 
who  may  have  rendered  some  legislative  ser- 
vices during  the  campaign. 

Although  noting  that  the  evidence  indicated  that  defend- 
ants had,  in  fact,  abused  this  discretion,  the  court  non- 
etheless held  that  a  prosecution  arising  from  payments 
to  employees  who  had  performed  at  least  some  legislat- 
ive work  is  justiciable  only  if  the  People  could  demon- 
strate a  "patent"  violation  of  the  Constitution.  Since,  in 
its  view,  the  Grand  Jury  evidence  did  "not  establish  so 
patent  a  violation  ...  as  to  justify  prosecution,"  the  court 
dismissed  all  counts  arising  from  payments  to  these  em- 
ployees, reasoning  that  such  payments  involved 
"nonjusticiable  questions  regarding  the  internal  admin- 
istration *407  of  the  Legislature's  staff,  which  is  in  an 
area  peculiarly  within  the  prerogative  of  the  Legislature 
protected  by  the  Constitution  from  executive  or  judicial 
interference."  (Supra,  139  Misc  2d,  at  951.) 

This  was  error.  As  aptly  argued  by  the  People,  "the 
Speech  or  Debate  Clause  embodies  all  of  the  separation 
of  powers  concerns  raised  by  this  prosecution,"  which  is 
concerned  only  with  the  propriety  of  the  conduct  of  in- 
dividual legislators.  Moreover,  even  if  individual  legis- 
lators could  invoke  the  political  question  doctrine,  the 
use  of  State  funds  to  compensate  personnel  who  work 
on  campaigns  does  not  constitute  a  legitimate  legislative 


prerogative;  nor  does  a  prosecution  based  on  such  pay- 
ments in  any  way  interfere  with  the  internal  administra- 
tion of  the  Legislature. 

Notably,  in  reaching  its  conclusion,  the  motion  court 
failed  to  cite  any  case  which  holds  that  a  legislator  who 
is  not  entitled  to  immunity  under  the  Speech  or  Debate 
Clause  may  nonetheless  successfully  invoke  the  politic- 
al question  doctrine.  In  contrast,  ample  precedent  exists 
indicating  not  only  that  the  court's  holding  was  incor- 
rect, but  that  its  effect  is  to  alter  the  balance  of  govern- 
mental power  which  the  separation  of  powers  principle 
is  designed  to  maintain.  For  example,  in  Davis  v  Pass- 
man (442  US  228),  the  Supreme  Court  rejected  a  Con- 
gressman's attempt  to  invoke  the  political  question  doc- 
trine to  defeat  a  civil  employment  discrimination  action 
commenced  by  a  former  assistant  who  claimed  that  she 
had  been  fired  because  of  her  sex.  The  court  stated, 
"While  we  acknowledge  the  gravity  of  [the  Congress- 
man's] concerns,  we  hold  that  judicial  review  of  con- 
gressional employment  decisions  is  constitutionally  lim- 
ited only  by  the  reach  of  the  Speech  or  Debate  Clause". 
(Supra,  at  235,  n  ll.)Noting  that  the  Speech  or  Debate 
Clause  represents  "  a  textually  demonstrable  constitu- 
tional commitment  of  [an]  issue  to  a  coordinate  political 
department'  "  (supra,  at  235,  n  11,  quoting  Baker  v 
Carr,  supra,  369  US,  at  217),  the  court  suggested  that 
the  clause  "speaks  so  directly  to"  separation  of  powers 
principles  that  if  the  Congressman  could  not  properly 
claim  speech  or  debate  immunity,  he  could  not  escape 
liability  by  claiming  that  the  lawsuit  was  nonjusticiable. 
(Supra,  at  235-236,  n  ll.)The  court  further  noted  that 
the  action  presented  only  the  question  of  whether  the 
plaintiff's  constitutional  rights  were  violated— a 
"determination  [which]  falls  within  the  traditional  role 
accorded  courts"— and  neither  involved  a  lack  of  respect 
for  the  *408  Legislature  nor  required  a  policy  decision 
ill-suited  to  judicial  resolution.  (Supra,  at  236,  n  11.) 

Other  Supreme  Court  decision  also  demonstrate  that  the 
Speech  or  Debate  Clause  completely  meets  all  of  the 
separation  of  powers  concerns  implicated  by  a  prosecu- 
tion against  a  legislator.  In  United  States  v  Brewster 
(408  US  501, supra),  for  instance,  the  court  observed 
that  at  least  one  of  its  prior  decisions  stood  "as  a  unan- 
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imous  holding  that  a  Member  of  Congress  may  be  pro- 
secuted under  a  criminal  statute  provided  that  the  Gov- 
ernment's case  does  not  rely  on  legislative  acts  or  the 
motivation  for  legislative  acts"  insulated  from  examina- 
tion by  the  clause.  (Supra,  at  512,  citing  United  States  v 
Johnson,  supra,  383  US,  at  184-185,  188-189;accord, 
United  States  v  Helstoski,  supra,  442  US,  at  487-488; 
cf.,  Gravel  v  United  States,  supra,  408  US,  at  626-627 
[noting  that  a  legislator  is  in  no  way  privileged  to  es- 
cape prosecution  for  criminal  acts  which  do  not  fall 
within  the  protections  of  the  Speech  or  Debate  Clause].) 
Notably,  in  Brewster,  the  court  explicitly  addressed  the 
separation  of  powers  implications  of  its  decision,  stat- 
ing, "We  ...  see  no  substantial  increase  in  the  power  ol 
the  Executive  and  Judicial  Branches  over  the  Legislat- 
ive Branch  resulting  from  our  holding  today."  (Supra, 
408  US,  at  524.) 

The  clear  import  of  the  Supreme  Court's  construction  of 
the  Speech  or  Debate  Clause  is  that  once  it  is  decided 
that  challenged  conduct  does  not  embrace  an  immun- 
ized legislative  act,  absent  some  other  specific  constitu- 
tional provision  requiring  the  legislative  or  executive 
branch,  rather  than  the  judiciary,  to  exercise  adjudicat- 
ory power  with  respect  to  the  criminal  acts  of  legislators 
(see  generally,  Powell  v  McCormack,  395  US  486, 
518-548),  a  prosecution  can  proceed  "without  any  spe- 
cial constitutional  restraints  arising  from  the  status  ol 
the  defendant."  (United  States  v  Myers,  supra,  635  F2d, 
at  939;accord,  United  States  v  Eilberg,  507  F  Supp  267, 
286.)The  motion  court,  however,  held  that,  since  some 
activities,  even  though  not  constituting  legislative  acts 
protected  by  the  clause,  "are  legitimate  to  the  office  of  a 
State  legislator"  (supra,  139  Misc  2d,  at  927),  it  is  ap- 
propriate to  consider  whether  other  separation  ol 
powers  principles  place  such  activities  beyond  the  scope 
of  judicial  review.  Innumerable   *409  cases  have 

upheld  the  right  to  proceed  in  lawsuits  and  criminal  pro- 
secutions against  legislators  notwithstanding  that  the 
challenged  conduct,  while  not  constituting  a  legislative 
act  protected  by  the  Speech  or  Debate  Clause,  consists 
of  activities  falling  within  the  "legitimate"  sphere  of  a 
legislator's  official  functions.  (See,  e.g.,  Gravel  v  Unitea 
States,  supra,  408  US,  at  625.) 


FN22  To  support  this  view,  the  court,  citing 
Matter  of  Gottlieb  v  Duryea  (38  AD2d  634, 
635,affd30  NY2d  807,cert  denied409  US  1008) 
noted  that  courts  traditionally  defer  to  the  Le- 
gislature in  the  administration  of  its  internal  af- 
fairs. In  Gottlieb,  the  court  refused  to  intervene 
in  a  dispute  between  two  members  of  the  As- 
sembly over  the  use  of  franking  privileges,  an 
activity  which  has  been  held  not  to  constitute  a 
legislative  act  protected  by  the  Speech  or  De- 
bate Clause.  The  Gottlieb  decision  is  plainly 
inapposite,  since  it  involved  a  "purely  internal" 
dispute  between  legislators,  and  did  not  present 
a  significant  question  of  law.  (See,  Matter  oj 
Anderson  v  Krupsak,  40  NY2d  397,  403.) 

Indeed,  it  is  doubtful  whether  any  separation  of  powers 
principle  would  be  violated  by  judicial  scrutiny  of  ac- 
tions which,  though  undertaken  in  an  individual  legis- 
lator's official  capacity,  do  not  constitute  legislative  acts 
insulated  from  review  under  the  Speech  or  Debate 
Clause,  since  it  is  the  Legislature,  not  any  one  of  its  in- 
dividual members,  which  constitutes  a  coordinate 
branch  of  government.  The  official  activities  of  an  indi- 
vidual legislator  which  do  not  constitute  legislative  acts 
are  manifestations  of  "the  views  and  will  of  a  single 
Member"  of  the  Legislature.  (Hutchinson  v  Proxmire, 
supra,  443  US,  at  133.)Thus,  separation  of  powers  prin- 
ciples are  not  violated  when  such  activities,  even  though 
falling  within  the  legislator's  official  functions,  are  sub- 
ject to  judicial  scrutiny. 

The  Federal  courts  have  steadfastly  refused  to  create  a 
common-law  doctrine  of  absolute  immunity  which 
would  confer  upon  legislators  supplemental  protection 
for  conduct  not  insulated  by  the  Speech  or  Debate 
Clause.  (See,  e.g.,  Doe  v  McMillan,  supra,  All  US,  at 
32A-325;Walker  v  Jones,  supra,  733  F2d,  at  932-933; 
see  also,  Harlow  v  Fitzgerald,  457  US  800,  810-811.) 
This  reluctance  to  expand  legislative  immunity  is  as 
much  a  function  of  separation  of  powers  concerns  as  it 
is  a  statement  of  judicial  policy. 

Indeed,  in  Chastain  v  Sundquist  (833  F2d  3l\, supra), 
for  example,  which  involved  a  common-law  defamation 
suit  arising  from  a  letter  sent  by  a  Congressman,  in  the 
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course  of  his  official  responsibilities,  to  the  Attorney 
General  and  to  the  press,  the  court  rejected  a  claim  ol 
immunity  both  under  the  Speech  or  Debate  Clause  and 
by  virtue  of  the  Congressman's  having  defamed  the 
plaintiff  in  the  course  of  his  official  *410  legislative  du- 
ties. The  court  noted,  inter  alia,  that  the  Speech  or  De- 
bate Clause  was  designed  to  promote  "good  govern- 
ment" by  immunizing  legislators  for  their  legislative 
acts  but  leaving  them  accountable  for  all  other  activit- 
ies. (Supra,  at  324-325. )It  therefore  reasoned  that  a  de- 
cision to  expand  the  protections  afforded  to  legislators 
would  frustrate  the  intentions  of  the  framers  of  the  Con- 
stitution by  defeating  the  careful  balance  deliberately 
struck  in  the  Speech  or  Debate  Clause— not  only  to 
foster  "the  integrity  of  the  legislative  process"  but  to 
prevent  "  "the  abuses  that  could  flow  from  too  sweeping 
safeguards.  "  '  "  (Supra,  at  325,  quoting  Hutchinson  x 
Proxmire,  supra,  443  US,  at  127, and  United  States  x 
Brewster,  supra,  408  US,  at  517. )In  rejecting  the  judi- 
cial creation  of  an  immunity  doctrine  to  supplement  the 
Speech  or  Debate  Clause,  the  court  observed  that  it  is 
the  Legislature,  not  the  judiciary  or  the  executive, 
which  is  empowered  to  pass  laws,  and  that  Congress 
could,  if  it  so  desired,  immunize  its  members  from  liab- 
ility for  tortious  conduct:  "[T]he  possibility  of  self- 
protection,  subject  to  judicial  review,  makes  the  judicial 
rush  into  the  breach  all  the  more  appropriate.  Separation 
of  powers  counsels  as  much  against  a  grab  of  power 
committed  to  other  branches  as  it  does  to  extending  pro- 
tection to  a  branch  that  may  well  have  the  power  to  pro- 
tect itself.  If  members  of  Congress  in  fact  believe  they 
require  the  protection  of  official  immunity,  let  them  so 
declare  and  stand  accountable  to  the  people  for  their  ac- 
tion." (Supra,  833  F2d,  at  327;,see,  also,  United  States  x 
Brewster,  supra,  408  US,  at  524;United  States  v  Myers, 
supra,  635  F2d,  at  939.) 

These  principles  are  no  less  applicable  where  legislators 
seek  to  avoid  criminal  liability.  Indeed,  where,  as  here, 
a  legislator  seeks  immunity  from  criminal  prosecution 
for  acts  which  fall  outside  the  scope  of  speech  or  debate 
immunity,  the  separation  of  powers  concerns  outlined  in 
Chastain  (supra)  are  even  more  directly  implicated  than 
in  cases  involving  civil  liability  since  a  criminal  prosec- 
ution seeks  to  vindicate  not  just  private  interests  but, 


rather,  to  hold  a  defendant  accountable  to  the  public- 
at-large.  Like  all  defendants,  a  legislator  has  available 
to  him  certain  substantive  defenses  and  procedural  pro- 
tections. If,  as  a  matter  of  policy,  additional  protections 
are  required,  that  is  a  matter  to  be  decided  by  the 
policy-making  branches  of  government.  (See,  e.g., 
United  States  v  Myers,  supra,  635  F2d,  at  939.) 

Even  if  the  motion  court  could  have  properly  considered 
defendant's  separation  of  powers  arguments,  none  of  the 
*411  counts  of  the  indictment  should  have  been  dis- 
missed on  the  ground  that  they  involve  nonjusticiable 
political  questions.  "Justiciability",  which  ensures  that 
the  judiciary  does  not  intrude  upon  or  usurp  the  powers 
constitutionally  allocated  to  the  executive  or  the  Legis- 
lature, holds  that  Judges  should  decide  only  "judicially 
manageable  questions". (Jones  v  Beame,  45  NY2d  402, 
408;see,  e.g.,  Saxton  v  Carey,  44  NY2d  545,  551.)"It  is 
a  fundamental  principle  of  the  organic  law  that  each  de- 
partment should  be  free  from  interference,  in  the  dis- 
charge of  its  peculiar  duties,  by  either  of  the  others." 
(People  ex  rel.  Burby  v  Howland,  155  NY  270,  282; 
Matter  of  Nicholas  v  Kahn,  47  NY2d  24,  31  [no  branch 
of  government  may  "arrogate  unto  itself  the  powers 
residing  wholly  in  another  branch"];  see  also,  Rapp  x 
Carey,  44  NY2d  157,  167,)The  dismissed  counts  are 
clearly  justiciable  since  they  do  not  involve  matters 
which  interfere  with  legitimate  legislative  prerogatives 
and  implicate  only  legal  and  factual  issues  plainly 
suited  to  judicial  resolution. 

Although  the  concept  of  justiciability  has  never  been 
precisely  defined,  its  principles  are  found  in  those  cases 
holding  that  courts  should  not  render  advisory  opinions, 
entertain  disputes  in  which  the  litigants  lack  standing, 
decide  lawsuits  which  have  become  moot,  resolve 
"political  questions",  intrude  into  the  internal  affairs  of 
a  coordinate  branch  of  government,  or  become  em- 
broiled in  policy  matters  constitutionally  delegated  to, 
or  more  suited  to  resolution  by,  the  executive  or  the  Le- 
gislature. (See,  e.g.,  Matter  of  New  York  State  Inspec- 
tion, Sec.  &  Law  Enforcement  Employees  v  Cuomo,  64 
NY2d  233,  239-240;Klostermann  v  Cuomo,  61  NY2d 
525,  535-536JPeimbach  v  State  of  New  York,  59  NY2d 
891,  893,appeal  dismissedA6A  US  956.) 
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Merely  because  a  case  may  have  political  overtones,  in- 
volve public  policy,  or  implicate  some  seemingly  in- 
ternal affairs  of  the  executive  or  legislative  branches 
does  not,  however,  render  the  matter  nonjusticiable. 
Courts  still  have  the  responsibility  to  decide  questions 
of  law,  even  if  the  particular  case  also  involves  a  polit- 
ical issue  or  legislative  matter.  (See,  e.g.,  Matter  q) 
Board  of  Educ.  v  City  of  New  York,  41  NY2d  535,  538; 
Matter  of  Anderson  v  Krupsak,  40  NY2d  397,  403;,see 
also,  Board  of  Educ.  v  Nyquist,  57  NY2d  27,  39,appeal 
dismissed459  US  1138;c/,  Heimbach  v  Chu,  1AA  F2d 
11,  \A,cert  deniedAlO  US  1084.)  "To  do  otherwise 
would  only  undermine  the  function  of  the  judiciary  as  a 
coequal  branch  of  government."  (Matter  of  Anderson  v 
Krupsak,  supra,  at  404.)*412 

In  Baker  v  Carr  (369  US  186,supra),  the  Supreme  Court 
set  forth  several  indicia  for  determining  whether  a  par- 
ticular dispute  is  nonjusticiable  because  it  involves  a 
political  question,  noting  that  dismissal  is  appropriate 
only  if  "one  of  these  formulations  is  inextricable  from 
the  case  at  bar":  "Prominent  on  the  surface  of  any  case 
held  to  involve  a  political  question  is  found  a  textually 
demonstrable  constitutional  commitment  of  the  issue  to 
a  coordinate  political  department;  or  a  lack  of  judicially 
discoverable  and  manageable  standards  for  resolving  it; 
or  the  impossibility  of  deciding  without  an  initial  policy 
determination  of  a  kind  clearly  for  nonjudicial  discre- 
tion; or  the  impossibility  of  a  court's  undertaking  inde- 
pendent resolution  without  expressing  lack  of  the  re- 
spect due  coordinate  branches  of  government;  or  an  un- 
usual need  for  unquestioning  adherence  to  a  political 
decision  already  made;  or  the  potentiality  of  embarrass- 
ment from  multifarious  pronouncements  by  various  de- 
partments on  one  question."  (Supra,  at  217;see  also, 
Powell  vMcCormack,  supra,  395  US,  at  518-519.) 

In  denying  defendants'  motion  to  dismiss  the  counts  ol 
the  indictment  relating  to  the  "no-show"  employees  and 
most  of  the  "Category  3"  or  "campaign  only"  workers, 
the  court  properly  rejected  their  attempt  to  invoke  sev- 
eral of  these  factors.  It  concluded  that  although  there  is 
a  sufficiently  discoverable  and  manageable  standard  set 
forth  in  article  VII,  §  8  of  the  NY  Constitution-  "The 
money  of  the  state  shall  not  be  given  or  loaned  to  or  in 


aid  of  any  private  corporation  or  association,  or  private 
undertaking"--for  determining  whether  defendants  viol- 
ated the  law  by  paying  individuals  with  State  money  to 

engage  in  full-time  campaign  work,  "  the  constitu- 
tional proscription  against  using  public  funds  for  private 
purposes  could  not  be  "so  categorically  applied"  as  to 
permit  defendants'  prosecution  with  respect  to  employ- 
ees who  had  engaged  in  full-time  political  work  during 
the  campaign  but  had  performed  some  services  of  value 
to  the  Legislature  at  other  times.  As  to  these  employees, 
the  court  found  that  the  wide  degree  of  discretion  accor- 
ded to  defendants  with  respect  to  the  terms  of  stafi 
members'  employment  rendered  the  prosecution  nonjus- 
ticiable because  it  would  impermissibly  *413  intrude 
upon  the  internal  administration  and  prerogatives  of  the 
Legislature. 

FN23  Numerous  cases  illustrate  that  article 
VII,  §  8  "forbids  the  legislature  ...  to  make  gifts 
or  gratuities,  or  to  loan  [public]  money  or  ... 
credit  for  the  benefit  of  individuals". (Matter  oj 
Borup,  182  NY  222,  226;see,  e.g.,  Cuvillier  v 
State  of  New  York,  250  NY  258,  260-26  \  Har- 
rington v  State  of  New  York,  248  NY  112,  115; 
Fox  v  Mohawk  &  Hudson  Riv.  Humane  Socy., 
165  NY  517,  523-524.) 

To  support  this  view,  the  court  observed  that  various 
provisions  of  the  Legislative  Law  grant  Senators,  and 
Ohrenstein  in  particular,  a  great  degree  of  discretion  in 
assigning  staff  members  to  perform  legislative  respons- 
ibilities, setting  their  salaries,  and  deciding  such  routine 
matters  as  hours  of  employment  and  vacation  time. 
Thus,  the  court  found,  compensating  employees  for 
their  campaign  work  during  the  1986  campaign  could 
constitute  a  legitimate  payment  for  legislative  work  per- 
formed prior  to,  or  in  anticipation  of,  the  period  ex- 
pressly set  forth  in  the  certification.  Since  the  courts 
have  not  explicitly  been  granted  statutory  authority  to 
review  the  exercise  of  such  discretionary  decisions,  the 
court  reasoned,  the  execution  of  a  payroll  certification 
with  respect  to  an  employee  who  had,  at  some  time,  per- 
formed legislative  work  would  present  a  justiciable  con- 
troversy only  if  it  involved  a  "patent"  violation  of  the 
Constitution.  Finding  that  the  constitutional  violation 
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allegedly  committed  in  this  case  was  not  sufficiently 
"patent",  the  court  concluded  that  the  counts  pertaining 
to  these  employees  would  require  a  nonjusticiable  ex- 
amination into  the  "internal  administration"  of  defend- 
ants' legislative  staff.  It  therefore  dismissed  these 
counts. 

This  conclusion  was  also  erroneous.  To  the  extent  that 
the  court  interpreted  the  indictment  as  challenging  de- 
fendants' discretionary  decisions  with  respect  to  the 
terms  of  employment  of  staff  members,  it  has  miscon- 
strued the  nature  of  the  charges.  Contrary  to  the  court's 
view,  the  charges  in  the  indictment  do  not  question  the 
propriety  of  paying  employees  for  past  services 
rendered  or  future  services  contemplated.  The  indict- 
ment charges  that  staff  members  were  paid  not  for  past 
or  future  legislative  work,  but,  rather,  solely  for  theii 
campaign  work;  some  for  the  entire  time  they  were  on 
the  State  payroll,  and  others  for  significant  periods  of 
time  when  no  legislative  work  was  done  or  contem- 
plated. Thus,  the  prosecution  is  based,  not  on  the  theory 
that  the  executive  or  judiciary  can  dictate  the  discretion- 
ary terms  of  employment  of  legislative  staffs,  but  upon 
the  premise  that  it  is  not  within  a  legislator's  discretion 
to  pay  for  private  campaign  services  with  public  funds. 


535,  53&;Board  of  Educ.  v  Nyquist,  supra,  57  NY2d,  at 
39\cf,  Heimbach  v  Chu,  supra,  744  F2d,  at  14.)In  fact, 
it  has  held  that  the  mere  involvement  of  some  political 
"questions",  "overtones"  or  "connotations"  does  not,  in 
a  case  presenting  issues  of  law,  transform  the  case  into  a 
"wholly  internal"  affair  of  the  Legislature.  (See,  Matter 
of  Anderson  v  Krupsak,  supra,  40  NY2d,  at  403-404.) 

The  counts  in  question  raise  several  significant  ques- 
tions of  law  which  place  this  case  well  beyond  the  pale 
of  purely  internal  legislative  affairs.  At  the  very  minim- 
um, the  indictment  poses  the  constitutional  question  of 
whether  legislative  employees  can  be  compensated  from 
public  funds  in  exchange  for  the  rendition  of  services  to 
individual  candidates.  In  that  regard,  there  is  no  author- 
ity suggesting  that  a  showing  of  "patent"  unconstitu- 
tionality is  a  prerequisite  to  judicial  review  of  a  pur- 
portedly nonjusticiable  issue.  Rather,  the  standard  gov- 
erning the  justiciability  of  a  dispute  arising  from  pur- 
portedly "internal"  legislative  affairs  is  merely  whether 
a  question  of  law  is  presented.  (See,  e.g.,  Board  oj 
Educ.  v  Nyquist,  supra,  57  NY2d,  at  39JMatter  of  An- 
derson v  Krupsak,  supra,  40  NY2d,  at  402-404;JVew 
York  Pub.  Interest  Research  Group  v  Steingut,  supra, 
40  NY2d,  at  257-260.) 


That  issue  is  plainly  justiciable  under  controlling  pre- 
cedent. While  separation  of  powers  principles  dictate 
that  courts  must  accord  due  respect  to  the  Legislature  by 
exercising  restraint  whenever  a  litigant  seeks  judicial 
review  of  "wholly  internal"  *414  legislative  affairs  oi 
prerogatives  (see,  e.g.,  Heimbach  v  State  of  New  York, 
supra,  59  NY2d,  at  893  Matter  of  Gottlieb  v  Duryea,  38 
AD2d  634,  635),  a  legislator's  mere  assertion  that  he  has 
discretion  to  spend  public  funds  does  not  render  a  use  of 
those  funds  for  private  purposes  a  "wholly  internal" 
prerogative.  That  defendants  may  have  discretion  to  pay 
legislative  employees  for  past  work  cannot,  of  itself, 
justify  the  motion  court's  conclusion  that  the  counts  in 
question  are  not  justiciable. 

The  Court  of  Appeals  has  repeatedly  held  that  the  judi- 
ciary not  only  may,  but  must,  decide  whether  pur- 
portedly "internal"  legislative  procedures  comply  with 
State  statutes  and  constitutional  provisions.  (See,  e.g., 
Matter  of  Board  of  Educ.  v  City  of  New  York,  41  NY2d 


In  fact,  the  Court  of  Appeals  has  held  that  such  disputes 
involve  justiciable  controversies,  notwithstanding  that 
the  issues  involved  either  arcane  questions  of  constitu- 
tional law  hardly  evincing  "patent"  illegality  (see,  e.g., 
Matter  of  Board  of  Educ.  v  City  of  New  York,  supra,  41 
NY2d,  at  538-544;ATew  York  Pub.  Interest  Research 
Group  v  Steingut,  supra,  40  NY2d,  at  257-260),  or  mat- 
ters of  statutory  interpretation  which  did  not  even  im- 
plicate unconstitutional  conduct  (see,  e.g.,  Matter  of  An- 
derson v  Krupsak,  supra,  40  NY2d,  at  402-404).  Signi- 
ficantly, *415  the  Court  of  Appeals  has,  in  several 
cases,  found  a  justiciable  issue  present  notwithstanding 
that,  upon  reaching  the  merits,  it  concluded  that  neither 
the  Constitution  nor  any  statute  had  been  violated.  (See, 
e.g.,  Board  of  Educ.  v  Nyquist,  supra,  57  NY2d,  at  39; 
Matter  of  Anderson  v  Krupsak,  supra,  at 
402-404. )Whether  a  case  presents  a  justiciable  contro- 
versy is,  of  course,  a  threshold  procedural  issue  which 
generally  does  not  require  an  examination  of  the  merits 
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of  the  dispute  and  is  usually  decided  by  reference  to  the 
pleadings.  (See,  e.g.,  Klostermann  v  Cuomo,  supra,  61 
NY2d,  at  535;c/,  Jones  v  Beame,  supra,  45  NY2d,  at 
406  [accepting  plaintiffs'  allegations  of  fact  as  true  for 
purposes  of  deciding  a  motion  to  dismiss  on  justiciabil- 
ity grounds].) 

Nor  does  the  State  Constitution  (see, art  VII,  §  8)  sug- 
gest that  only  "patent"  gifts  of  public  funds  to  private 
individuals  give  rise  to  questions  of  law.  Indeed,  wheth- 
er a  legislative  expenditure  is  an  unconstitutional  gift  oi 
public  funds  masquerading  as  a  legitimate  appropriation 
always  gives  rise  to  "a  question  of  legislative  power 
which  must  be  determined  by  the  courts."  (Farrington  v 
State  of  New  York,  248  NY  112,  115.) 

Thus,  neither  the  Constitution  nor  any  Court  of  Appeals 
case  supports  the  motion  court's  view  that  only  "patent" 
constitutional  violations  give  rise  to  justiciable  contro- 
versies involving  purportedly  internal  legislative  affairs. 
To  support  its  conclusion  to  the  contrary,  the  court  cited 
two  cases  from  other  jurisdictions  State  ex  rel.  Over- 
hulse  v  Appling  (226  Ore  575,  361  P2d  86,  92-93)  and 
In  re  Advisory  Opinion  to  House  of  Representatives 
(485  A2d  550,  555  [RI]),  both  of  which  suggest  that  the 
court  should  presume,  as  they  do  when  evaluating  the 
acts  of  Legislatures  as  a  whole,  that  the  actions  of  indi- 
vidual legislators  will  be  performed  in  accordance  with 
the  provisions  of  the  Constitution  and  that  this  presump- 
tion can  be  rebutted  only  by  evidence  of  "patently"  un- 
constitutional conduct.  It  should  be  noted,  however,  that 
neither  of  these  cases  involved,  as  here,  the  justiciability 
of  a  prosecution  arising  from  allegations  of  past  crimin- 
al acts  of  a  legislator.  Instead,  in  both  cases,  the  courts 
were  presented  with  a  completely  different  question, 
namely,  whether  a  statute  was  unconstitutional  because 
it  did  not  contain  sufficient  safeguards  against  the  pro- 
spect of  abuse  by  individual  legislators.  (See,  State  ex 
rel.  Overhulse  v  Appling,  supra,  361  P2d,  at  92-93 ;In  re 
Advisory  Opinion  to  House  of  Representatives,  supra,  at 
555)*416 

While  a  court  may  reasonably  refuse  to  find  a  statute 
unconstitutional  on  the  basis  of  nothing  more  than  an 
unsubstantiated  belief  that  those  entrusted  to  enact  the 
provision  cannot  be  trusted  to  follow  it,  such  reasoning 


has  no  application  where  legally  sufficient  evidence  of  a 
specific  legislator's  criminal  conduct  has  already  been 
presented.  In  any  event,  the  motion  court's  imposition  ol 
a  requirement  that  "patently"  unconstitutional  conduct 
must  be  shown  before  a  legislator  can  be  prosecuted 
would,  if  adopted,  effectively  overrule  at  least  one 
Court  of  Appeals  case  which  holds  that  legislative 
activities  are  not  "wholly  internal"  matters  beyond  the 
scope  of  judicial  review  when  they  involve  questions, 
not  of  constitutional  law,  but  of  statutory  construction. 
(See,  Matter  of  Anderson  v  Krupsak,  supra,  40  NY2d,  at 
402-404.) 

Krupsak  (supra)  involved  a  challenge  to  the  Legis- 
lature's election,  in  a  joint  session,  of  three  members  of 
the  Board  of  Regents  on  the  grounds  that  the  session 
had  not  been  properly  convened,  that  no  joint  resolution 
had  been  passed  to  govern  the  voting,  and  that  a  quorum 
had  not  been  present.  Rejecting  the  contention  that  the 
matter  was  not  justiciable  because  it  was  "merely  an  in- 
ternal administrative  dispute  within  the  Legislature 
which  the  courts  should  refrain  from  entertaining" 
(supra,  at  402),  the  court  held  that  the  case  raised 
"significant  questions  of  law"  concerning  the  statute 
which  set  forth  the  procedures  governing  the  election  of 
members  to  the  Board.  (See,  supra,  at  403.)Moreover, 
since  the  case  represented  a  challenge  to  the  election  of 
the  three  Regents  in  question,  it  also  raised  "the  more 
significant  question  whether  these  three  persons  legally 
held  and  exercised  the  powers  of  the  important  office  of 
Regent  of  the  University  of  the  State  of  New  York" 
(supra,  at  403).  Either  consideration,  the  court  con- 
cluded, "and  certainly  both  when  taken  together,"  made 
it  obvious  "that  this  is  far  more  than  a  matter  of  internal 
administration  within  the  Legislature"  (supra,  at  403). 

The  Constitution  specifically  confers  upon  the  Legis- 
lature the  responsibility  to  appropriate  funds  and  to  reg- 
ulate the  salaries  and  hours  of  State  employees.  (See.NY 
Const,  art  VII,  §7;  art  XIII,  §  14.)  Pursuant  to  that  au- 
thority, Legislative  Law  §  6  (2)  empowers  the  minority 
leader  to  "appoint  such  employees  to  assist  him  in  the 
performance  of  his  duties  as  may  be  authorized  and 
provided  for  in  the  legislative  appropriation  bill",  and 
allows  him  to  place  these  workers  "on  an  annual,  ses- 
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sion  or  temporary  payroll,  as  [he]  shall,  in  his  sole  dis- 
cretion, determine"  (Legislative  Law  §11;  see,  §§  8,  9, 
10).  In  *417  addition,  the  State  budget,  passed  by  the 
Legislature,  includes  an  appropriation  for  the  "personal 
services"  of  Senate  employees.  Thus,  Senators  do  pos- 
sess a  certain  degree  of  discretion  in  hiring  and  paying 
their  staff  members.  That,  however,  does  not  automatic- 
ally transform  payments  made  to  these  employees  into  a 
wholly  internal  affair  of  the  Legislature.  The  law  is 
clear  that  the  judiciary  has  a  responsibility  to  construe 
statutes  which  provide  for  the  discretionary  use  of  State 
and  local  funds,  and  to  decide  the  purely  legal  question 
of  whether  this  discretion  includes  a  right  to  use  the 
funds  to  advance  a  political  cause. 

Matter  of  Phillips  v  Maurer  (67  NY2d  672),  for  ex- 
ample, involved  a  challenge  to  the  propriety  of  a  school 
board's  use  of  school  district  funds  to  place  an  advert- 
isement in  a  newspaper  urging  voters  to  vote  in  favor  ol 
a  budget  and  bond  issue.  While  noting  that  the  board 
had  a  right  under  the  Education  Law  to  use  public 
money  to  provide  "educational  and  informational  mater- 
ial to  enlighten  the  voters"  with  respect  to  budget  pro- 
posals (see,  supra,  at  673),  the  court  concluded  that  the 
statute  did  not  confer  any  authority  "to  disseminate  in- 
formation, at  the  taxpayers'  expense,  patently  designed 
to  exhort  the  electorate  to  cast  their  ballots  in  support  ol 
a  particular  position  advocated  by  the  board". (Supra,  at 
674.) 

Thus,  although  there  is  no  express  statutory  authority 
for  judicial  review  of  a  legislator's  discretion  to  pay  for 
services  rendered  by  his  employees,  the  question  of 
whether  defendants  have  used  public  funds  for  political 
purposes  is  not  a  wholly  internal  legislative  affair.  What 
is  at  issue  here  is  a  justiciable  question  of  law,  namely, 
whether  the  express  statutory  right  of  Ohrenstein  to  hire 
individuals  "to  assist  him  in  the  performance  of  his  du- 
ties" constitutes  an  implicit  grant  of  authority  to  use 
such  employees  "to  assist  him  in"  promoting  the  politic- 
al interests  of  individual  senatorial  candidates.  (See, 
supra,  at  61  ?> -61  A, Stern  v  Kramarsky,  84  Misc  2d  447, 
450;Stanson  v  Mott,  17  Col  3d  206,  551  P2d  1,  6-13; 
Burt  v  Blumenauer,  299  Ore  55,  699  P2d  168,  179.) 
Since  every  count  of  the  indictment  presents  this  ques- 


tion of  law,  none  of  the  counts  should  have  been  dis- 
missed on  justiciability  grounds. 

The  holding  that  the  dismissed  counts  involve  political 
questions  is  especially  disturbing  in  light  of  the  Legis- 
lature's failure  anywhere  to  evince  an  intention  to  pre- 
clude the  courts  from  considering  the  constitutional  or 
statutory  questions  here  presented.  Nor  is  there  any  in- 
dication that  the  Legislature  has  attempted  to  resolve 
any  of  the  constitutional  or  *418  legal  issues  implicated 
by  the  dismissed  counts.  (See  generally,  Klostermann  v 
Cuomo,  supra,  61  NY2d,  at  535-536;Jo«ei  v  Beame, 
supra,  45  NY2d,  at  A0%Matter  of  New  York  State  In- 
spection, Sec.  &  Law  Enforcement  Employees  v  Cuomo, 
supra,  64  NY2d,  at  239-241. )The  Legislature  did,  in 
April  1987,  after  the  conclusion  of  the  1986  campaign 
and  the  investigation  into  it  had  been  disclosed,  pass  a 
concurrent  resolution  providing  that  legislative  employ- 
ees should  be  "free  to  engage  in  political  campaign 
activities"  when  not  obligated  to  perform  official  duties. 
Even  assuming,  however,  that  defendants'  activities 
could  have  been  retroactively  legitimized,  the  resolution 
nowhere  addressed  the  legal  question  presented  here, 
that  is,  whether  it  is  constitutionally  permissible,  oi 
within  the  scope  of  a  legislator's  statutory  discretion,  to 
pay  legislative  employees  from  State  funds  for  engaging 
in  campaign  work.  Thus,  the  1987  resolution  does  not, 
in  any  way,  alter  the  conclusion  that  the  dismissed 
counts  involve  legal  issues  subject  to  review  rather  than 
a  nonjusticiable  political  question. 

Nor  does  the  1 945  legislative  report  cited  by  the  motion 
court  and  relied  upon  by  the  majority  change  that  con- 
clusion. As  the  motion  court  noted,  the  report  describes 
the  hours  of  legislative  employees  as  irregular,  states 
that  their  titles  do  not  necessarily  conform  to  their  du- 
ties, and  observes  that  legislators  must  have  flexibility 
in  staffing.  (See,  Interim  Report  of  NY  St  Joint  Legis 
Comm  on  Legis  Methods,  Practices,  Procedures  and  Ex- 
penditures, 1945  NY  Legis  Doc  No.  35,  at  36-38.)  The 
report  does  not  suggest,  however,  that  legislators  have 
such  unfettered  discretion  that  they  are  permitted  to  sign 
payroll  certifications  without  regard  to  the  actual  duties 
performed  by  an  employee  or  to  permit  personnel  to  be 
paid  for  nonlegislative  work. 
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To  the  extent  that  the  report  is  relevant  at  all,  it  demon- 
strates that  the  dismissed  counts  presented,  at  the  very 
least,  a  question  of  law  concerning  the  scope  of  discre- 
tion accorded  to  legislators  under  the  Legislative  Law. 
Indeed,  as  the  report  makes  clear,  payroll  certifications 
are  not  trivial  documents  without  legal  significance,  but, 
rather,  instruments  designed  to  ensure  that  public  funds 
are  being  used  to  compensate  legislative  employees 
only  for  public  duties  actually  performed. 

Since  neither  the  1945  report  nor  the  legislative  resolu- 
tion reflects  any  effort  by  the  Legislature  to  address, 
much  less  resolve,  the  issue  of  whether  a  legislator  has 
statutory  discretion  or  constitutional  authority  to  pay 
public  employees  from  *419  the  treasury  in  exchange 
for  private  campaign  duties,  there  is  no  reason  to  con- 
clude that  the  dismissed  counts  involve  matters  ill- 
suited  for  judicial  scrutiny.  Thus,  this  is  not  like  the 
case  of  United  States  ex  rel.  Joseph  v  Cannon  (642  F2d 
1373,  1380,cert  deniedASS  US  999),  for  example,  upon 
which  the  majority  relies,  which  the  court  dismissed  on, 
inter  alia,  nonjusticiability  grounds.  Cannon  was  an  ac- 
tion under  the  Federal  False  Claims  Act  against  a 
United  States  Senator  and  his  administrative  assistant 
charging  that  the  Senator  had  authorized  payment  of  the 
assistant's  salary  during  a  period  in  which  the  assistant 
was  working  exclusively  on  the  Senator's  reelection 
campaign. 

In  concluding  that  "we  are  left  with  the  perplexing 
question  whether  campaign  work  is  official  activity",  an 
issue  upon  which  not  even  the  Senate  could  "reach  a 
consensus"  (supra,  642  F2d,  at  1380),  the  Cannon  court 
found  "a  complete  absence  of  judicially  discoverable 
and  manageable  standards  for  resolving'  the  question 
whether  Senators  may  use  paid  staff  members  in  theii 
campaign  activities."  (Supra,  at  1379.)The  court  traced 
the  history  of  the  Senate's  attempt  to  develop  a  suitable 
rule.  It  observed  that  at  the  time  the  Senator  began  his 
reelection  campaign  the  Senate's  sole  rule  governing  the 
participation  of  staff  members  in  campaign  activities 
permitted  only  employees  designated  by  a  Senator  "to 
receive,  solicit,  hold,  or  distribute  campaign  funds" 
(supra,  at  1380).  The  court  found  it  significant  that,  in 
recommending  the  rule's  promulgation,  a  Senate  com- 


mittee had  expressly  "disavowed  any  intention  to  deter 
campaign  activity  by  Senate  employees  beyond  involve- 
ment with  campaign  monies"  (supra,  at  1380).  The 
court  also  noted  that  the  floor  debate  on  the  rule  essen- 
tially reaffirmed  the  view  "that  a  Senator's  staff  was 
generally  free  to  assist  in  his  reelection  efforts"  (supra, 
at  1380).  Finally,  the  court  examined  the  Senate's  at- 
tempt, subsequent  to  the  campaign,  to  consider  the  role 
of  a  legislator's  staff  in  campaigns.  No  definitive  rule, 
however,  was  ever  enacted.  Thus,  the  court  held,  since 
the  Senate  itself  could  not  resolve  the  issue  notwith- 
standing that  it  was  not  only  authorized,  but 
"institutionally  equipped",  to  frame  public  policy  and 
develop  its  own  rules,  the  issue  was  not  suited  to  judi- 
cial resolution. (Supra,  at  1384.) 

Clearly,  Cannon  (supra)  does  not  demonstrate  that  the 
charges  encompassed  by  this  indictment  involve  nonjus- 
ticiable issues.  Cannon  was  premised  on  the  lack  of 
standards  under  Federal  law  by  which  a  court  could  de- 
termine whether  congressional  *420  employees  could 
be  paid  for  engaging  in  campaign  activity.  In  contrast, 
there  are  ample  standards  under  New  York  law  by 
which  a  court  can  determine  whether  State  funds  may 
be  used  by  a  legislator  to  finance  a  political  campaign. 
As  already  noted,  the  New  York  State  Constitution  (art 
VII,  §  8)  prohibits  the  Legislature  from  making  gifts  of 
public  funds  to  support  private  undertakings.  In  addi- 
tion, quite  apart  from  the  constitutional  prohibition, 
since  defendants  claim  that  their  conduct  was  author- 
ized by  the  Legislative  Law  and  legislative  appropri- 
ation, courts  are  fully  entitled  to  construe  these  enact- 
ments, determine  the  scope  of  authority  they  confer  and 
decide  whether  any  power  thus  conferred  violates  con- 
stitutional standards.  (See,Legislative  Law  §  6  [2];  Mat- 
ter of  Anderson  v  Krupsak,  supra,  40  NY2d,  at 
402-404. )Moreover,  unlike  Cannon,  this  court  has 
available  to  it  several  cases  which  demonstrate  the  im- 
permissibility in  New  York  of  using  public  money  to 
further  political  causes.  (See,  e.g.,  Matter  of  Phillips  v 
Maurer,  supra,  67  NY2d,  at  673-674;Stern  v 
Kramarsky,  supra,  84  Misc  2d,  at  452.) 

Cannon  (supra)  is  distinguishable,  in  any  event,  since 
this  case  does  not  involve  the  issue  of  whether  a  court 


©  2010  Thomson  Reuters.  No  Claim  to  Orig.  US  Gov.  Works. 


153  A.D.2d342 


FOR  EDUCATIONAL  USE  ONLY 


Page  48 


153  A.D.2d342 

(Cite  as:  153  A.D.2d  342,  549  N.Y.S.2d  962) 


may  impose  civil  liability  upon  a  legislator  based  upon 
a  single  staff  member's  participation  in  campaign  activ- 
ities. Rather,  this  case  involves  an  issue  expressly  left 
open  in  Cannon,  i.e.,  whether  legislators  "may  defraud 
the  Government  without  subjecting  themselves  to  stat- 
utory liabilities."  (Supra,  at  1385.)Moreover,  unlike 
Cannon,  this  case  does  not  involve  the  activities  of  a 
lone  legislative  employee  engaging  in  political  activities 
for  the  particular  legislator  for  whom  he  works  while  on 
the  State  payroll;  rather,  it  presents  a  situation  in  which 
a  contingent  of  public  workers  was  dispatched  across 
the  State,  not  to  aid  in  the  reelection  efforts  of  the  Sen- 
ators for  whom  they  worked,  but  to  work  full  time  for 
other  candidates. 

Cannon  (supra)  is  inapposite  for  yet  another,  even  more 
significant,  reason.  The  New  York  Legislature,  unlike 
the  United  States  Senate  in  Cannon,  had  not,  before  the 
1986  election,  struggled  with  the  issues  involved  here. 
While  it  is  a  fact,  as  defendants  note,  that  the  Legis- 
lature never  passed  any  law  or  resolution,  one  way  oi 
the  other,  before  1986,  as  to  whether  it  was  permissible 
for  individual  legislators  to  use  their  staff  to  support  the 
campaigns  of  political  allies,  its  failure  to  do  so  is  far 
more  consistent  with  the  conclusion  that  *421  such  con- 
duct was  regarded  as  illegal,  than  it  is  with  the  view  that 
the  question  was  too  difficult  a  policy  question  to  re- 
solve. (Cf.,  Fair  Political  Practices  Commn.  v  Suitt,  90 
Cal  App  3d  125,  131-132,  153  Cal  Rptr  311,  315.)The 
New  York  Legislature's  silence  is  a  far  cry  from  the  ju- 
dicial legislative  activity  found  so  persuasive  in  Cannon 
—  the  promulgation  of  a  rule  allowing  designated  em- 
ployees to  solicit  or  handle  campaign  funds,  which  rule 
was  never  intended  to  limit  the  participation  of  other 
staff  members  in  campaigns. 

The  only  rational  distinction  that  can  be  drawn  between 
the  counts  dismissed  by  the  motion  court  on  justiciabil- 
ity grounds  and  those  allowed  to  stand  is  that  the  dis- 
missed counts  require  a  determination  as  to  whether  the 
employees  in  question  were  compensated  from  public 
funds  for  private  campaign  services  in  addition  to  any 
legislative  duties  they  may  have  performed,  while  the 
remaining  counts  involve  the  much  simpler  factual  issue 
of  whether  the  affected  employees  were  paid  without 


performing  any  legislative  work  during  the  relevant 
periods.  Such  distinction  does  not,  however,  support  the 
conclusion  that  the  dismissed  counts  involve  a  nonjusti- 
ciable political  question.  The  question  of  whether  these 
payments  did,  in  fact,  constitute  earnings  for  past  or  fu- 
ture services  to  the  Legislature  rather  than  compensa- 
tion for  full-time  campaign  duties  is  an  objective  issue 
of  fact  of  the  kind  that  courts  and  juries  routinely  con- 
sider. (See  generally,  United  States  v  Duggan,  743  F2d 
59,  74;c/,  United  States  v  Nixon,  418  US  683, 
696-697.) 

For  example,  in  United  States  v  Diggs  (613  F2d  988, 
cert  denied446  US  982),  a  Congressman's  conviction  of 
mail  fraud  and  making  false  statements  in  payroll  au- 
thorizations for  congressional  employees  who  rendered 
services  to  one  of  his  private  enterprises,  was  affirmed, 
notwithstanding  that  the  defendant  claimed  "that  he  ac- 
ted within  the  bounds  of  his  discretion  to  set  the  duties 
and  salaries  of  his  congressional  employees"  (supra,  at 
991).  The  court  rejected  the  defendant's  argument  that 
since  the  employees  in  question  performed  some  offi- 
cial responsibilities  it  was  within  his  discretion  to  set 
the  employees'  salaries  and  assign  them  duties  (see, 
supra,  at  1002),  concluding,  "There  was  sufficient  evid- 
ence from  which  the  jury  could  conclude  that  the  de- 
fendant in  fact  placed  [the  employees]  on  the  payroll 
with  the  intention  of  compensating  them  for  services 

rendered  to  the  [defendant's  enterprise!  or  *422  the  de- 

FN24 
fendant.  (Supra,     at     1002;see     also,     Shakman    v 

Democratic  Org.,  435  F2d  267, cert  deniedAOl  US  909.) 


FN24  In  United  States  v  Diggs,  the  Congress- 
man also  was  charged  with  inflating  the  salar- 
ies of  his  congressional  employees  to  the  extent 
that  they  paid  some  of  his  personal  and  district 
office  expenses.  (613  F2d  988,  995.)The  court 
rejected  the  defendant's  claim  that  this  was  a 
permissible  exercise  of  his  discretion,  noting 
that  "[such]  argument  erroneously  equates  a 
congressman's  discretion  to  define  the  duties  of 
an  employee  with  the  unfettered  power  to  di- 
vert monies  intended  for  one  purpose  to  anoth- 
er, completely  unauthorized  purpose."  (Supra, 
at  995.) 


©  2010  Thomson  Reuters.  No  Claim  to  Orig.  US  Gov.  Works. 


153  A.D.2d342 


FOR  EDUCATIONAL  USE  ONLY 


Page  49 


153  A.D.2d342 

(Cite  as:  153  A.D.2d  342,  549  N.Y.S.2d  962) 


While  there  may  be  a  case  in  which  the  duties  of  a  pub- 
lic employee  are  so  intertwined  with  legitimate  func- 
tions as  to  make  it  difficult  to  decide,  as  a  question  of 
fact,  whether  the  employee  has  been  paid  from  public 
funds  in  exchange  for  the  rendition  of  private  services, 

this  is  not  such  a  case,  since  most  of  the  employ- 
ees in  question  did  not  perform  any  legislative  duties  at 
all  during  the  period  covered  by  the  indictment. 
Moreover,  although  two  of  them  may  have  performed 
some  isolated  services  for  the  Legislature  during  the 
course  of  the  campaign,  whether  the  testimony  pertain- 
ing to  those  services  is  credible  is  itself  a  question  of 
fact.  Even  if  such  testimony  were  found  to  be  accurate 
and  credible,  it  is  hardly  demonstrative  of  such  an  ex- 
tensive involvement  in  legislative  work  as  to  render  it 
impossible,  or  even  particularly  difficult,  to  ascertain 
the  degree  to  which  these  employees  were  being  com- 
pensated from  public  funds  for  their  campaign  work. 

Furthermore,  the  suggestion  by  the  motion  court 
that  defendants  may  have  intended  to  pay  for  past  legis- 
lative work  through  the  payroll  certifications  covered  by 
the  dismissed  counts  finds  no  support  in  the  record.  In- 
deed, there  is  every  *423  indication  that  these  salary 
payments  were  intended  to  compensate  employees 
solely  for  performing  campaign  work. 

FN25  For  example,  in  Winpisinger  v  Watson 
(628  F2d  133,cer/  denied446  US  929),  the 
court  refused  to  entertain  a  civil  suit  charging 
that  members  of  President  Carter's  administra- 
tion were  illegally  using  public  funds  to  pro- 
mote the  President's  reelection.  Although 
basing  its  decision  on  standing  grounds  rather 
than  a  political  question  analysis,  the  court 
noted  that  "[a]  fair  characterization  of  the  ac- 
cusations would  necessarily  include  the  obser- 
vation that  they  relate,  quite  literally,  to  virtu- 
ally every  discretionary  decision  made  by  the 
Administration  acting  through  these  high  gov- 
ernment officials.  "  (Supra,  at  139.) 

FN26  Of  course,  defendants  may  attempt  to 
show  that  the  employees  in  question  were,  in 
fact,  paid  only  for  rendering  past  services  to  the 
Legislature   and   that   defendants   so   intended 


when  the  payroll  certifications  were  submitted. 
The  mere  prospect  that  the  defendants  may 
submit  proof  of  this  kind  does  not,  however, 
render  the  prosecution  nonjusticiable  any  more 
than  a  legislator's  right  to  introduce  evidence  of 
a  legislative  act  in  his  own  defense  would 
render  him  immune  under  the  Speech  or  De- 
bate Clause. 

For  instance,  Senator  Ohrenstein  considered  campaign 
work  as  part  of  the  duties  of  his  staff  members. 
Moreover,  the  Grand  Jury  evidence  shows  that  most  of 
the  employees  in  question  performed  these  assignments, 
without  discharging  any  legislative  duties,  from  June 
1986  through  the  November  election.  Finally,  as  the 
motion  court  itself  recognized,  staff  members  who  per- 
formed their  assigned  campaign  duties  "customarily" 
were  "given  the  month  off  after  the  election".  In  such 
circumstances,  it  cannot  be  seriously  suggested  that  de- 
fendants believed  that  the  nearly  six  months  of  full-time 
campaign  duties  to  which  staff  members  were  assigned 
was  nothing  more  than  uncompensated  volunteer  work 
and  that  the  paychecks  received  during  this  period  rep- 
resented compensation  not  for  campaign  work  but  for 
services  rendered  to  the  Legislature  during  the  six 
months  prior  to  the  onset  of  the  campaign. 

The  decision  to  permit  defendants  to  escape  prosecution 
on  the  dismissed  counts  would  frustrate  the  very  separa- 
tion of  powers  principles  that  the  justiciability  doctrine 
seeks  to  foster.  The  judiciary's  refusal  to  intervene  in 
certain  legislative  affairs  is  premised  on  its  respect  for 
the  constitutionally  delegated  authority  of  the  Legis- 
lature and  a  reluctance  to  intrude  on  its  functions  and 
prerogatives.  (See,  e.g.,  Heimbach  v  State  of  New  York, 
supra,  59  NY2d,  at  893^Wa//er  of  Nicholas  v  Kahn, 
supra,  47  NY2d,  at  31.)That  doctrine,  in  turn,  emanates 
from  a  recognition  that  the  Constitution  apportions 
power  among  the  three  coordinate  branches  of  govern- 
ment to  forestall  the  "excessive  concentration  of  power 
in  any  one  branch  or  in  any  one  person."  (Rapp  v  Carey, 
supra,  44NY2d,  at  162.) 

The  motion  court's  decision--significantly  expanded 
upon  by  the  majority— to  dismiss  certain  counts  of  the 
indictment  on  justiciability  grounds,  however,  frustrates 
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that  goal  since  the  dismissal  of  these  counts  presents  a 
more  direct  threat  to  separation  of  powers  principles 

than    does    permitting    them    to    go    forward.  The 

court's  decision  allows  an  unprecedented  arrogation  ol 
power  by  legislators  at  the  expense  of  both  the  *424  ex- 
ecutive and  judicial  branches.  In  fact,  it  provides  a  safe 
haven  through  which  a  legislator  can  place  beyond  chal- 
lenge a  blatantly  illegal  use  of  public  funds  for  private 
political  purposes. 

FN27C/,  United  States  v  Hastings,  681  F2d 
706,  711, cert  denied459  US  1203  (holding  that 
sitting  Federal  Judges  are  not  entitled  to  abso- 
lute immunity  from  criminal  prosecution,  on 
separation  of  powers  grounds,  because  "the 
miniscule  increment  in  judicial  independence 
that  might  be  derived  ...  would  be  outweighed 
by  the  tremendous  harm  that  the  rule  would 
cause  to  another  treasured  value  of  our  consti- 
tutional system:  no  man  in  this  country  is  so 
high  that  he  is  above  the  law"). 

The  majority's  determination  that  the  acts  charged  in 
this  indictment  (except  those  with  respect  to  the 
"no-show"  employees)  involve  matters  which  are  non- 
justiciable is  grounded  on  three  considerations,  none  of 
which  has  merit.  The  majority  holds  that  since  the  State 
Constitution  textually  commits  the  issue  of  budget  en- 
actment and  regulation  of  wages  and  hours  of  State  em- 
ployees to  the  Legislature,  the  payment  and  deployment 
of  legislative  employees  involves  the  internal  proced- 
ures and  functions  of  the  Legislature,  which  "  should  be 
free  from  interference  from  another  branch  of  govern- 
ment." The  majority  also  concludes  that  since  politics  is 
an  integral  part  of  the  legislative  process  and  legislators 
must  necessarily  engage  in  political  activities  "to  garner 
public  support"  for  their  legislative  programs,  a  legislat- 
or's use  of  his  staff  for  such  purposes  is  beyond  the  pale 
of  judicial  scrutiny.  Finally,  the  majority  relies  upon  the 
absence  of  any  legislative  standards,  rules  or  guidelines 
defining  the  "proper  duties"  of  legislative  employees.  It 
holds  that,  in  the  absence  of  such  standards,  the  judi- 
ciary is  ill-suited  to  determine  the  proper  scope  of  a  le- 
gislative employee's  duties. 

Contrary  to  the  majority's  reasoning,  defendants— the 


Minority  Leader,  his  chief  of  staff,  a  State  Senator  and  a 
former  State  Senator— may  not  assert  a  constitutional  in- 
terest which  is  not  theirs  to  assert.  Nor,  in  any  event,  do 
the  indictment's  charges  in  any  way  interfere  with  legit- 
imate legislative  prerogatives. 

Defendants  are  essentially  seeking  to  assert  the  Legis- 
lature's interest,  as  a  whole,  in  preventing  the  executive 
or  judiciary  from  intruding  into  the  internal  affairs  of  a 
coordinate  breach  of  government.  (See,  e.g.,  Matter  oj 
Nicholas  v  Kahn,  supra,  47  NY2d,  at  3l;Saxton  v 
Carey,  supra,  44  NY2d,  at  549. )As  individual  legislat- 
ors, or  a  former  legislator  or  an  aide,  as  the  case  may 
be,  they  do  not  constitute  a  coordinate  branch  of  gov- 
ernment and  cannot  exercise  the  powers  or  assert  the  in- 
terests of  one.  The  Constitution  of  the  State  of  New 
York  provides,  "[t]he  legislative  power  of  this  State  [is] 
vested  in  the  Senate  and  Assembly."  (NY  Const,  art  III, 
§1.)*425  Nowhere  is  an  individual  legislator  given  the 
right  to  exercise  such  power  unilaterally.  The  Legis- 
lature cannot  act  except  by  quorum.  (See,&vt  III,  §  23.) 
Nor  can  it  imbue  an  individual  member's  acts  with  the 
status  of  legislative  enactment;  the  Legislature,  it  is  well 
settled,  cannot  delegate  its  legislative  power  to  indi- 
vidual legislators.  (See,  e.g.,  People  v  Tremaine,  252 
NY  27,  44;New  York  Pub.  Interest  Research  Group  v 
Carey,  86  Misc  2d  329,  33l-332,affd55  AD2d  274,ap- 
peal  dismissedW  NY2d  1072.)Thus,  since  it  is  only  the 
Legislature  that  has  a  constitutional  right  to  exercise  le- 
gislative power,  it  is  only  the  Legislature,  and  not  de- 
fendants, that  has  a  valid  constitutional  interest  in  de- 
fending against  incursions  upon  that  power  by  the  other 
two  coordinate  branches  of  government.  It  is  axiomatic 
that  a  defendant  in  a  criminal  proceeding  cannot  avoid 
prosecution  by  claiming  constitutional  rights  and  in- 
terests that  are  not  his.  (See,  e.g.,  Ulster  County  Ct.  v 
Allen,  442  US  140,  \55;People  v  Hollman,  68  NY2d 
202,  208.) 

Nor  have  defendants  advanced  any  valid  reason  to  de- 
part from  this  rule.  They  have  not,  for  instance,  demon- 
strated that  their  interests  are  so  closely  intertwined 
with  those  of  the  Legislature  that  a  failure  to  permit 
them  to  assert  these  interests  would  adversely  affect  the 
Legislature's     ability     to    preserve    its    constitutional 
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powers.  (See,  e.g.,  Griswold  v  Connecticut,  381  US  479, 
481.)Nor  can  they  make  such  a  showing.  Their  interests 
are  not  interchangeable  with  those  of  the  Legislature. 
And,  it  should  be  noted,  the  indictment  does  not  sug- 
gest, much  less  dictate,  how  the  Legislature  should  ap- 
propriate funds,  spend  the  funds  appropriated  to  it  or  as- 
sign legislative  employees.  In  essence,  the  indictment 
charges  that  defendants  used  public  funds  and  deployed 
legislative  employees  in  a  manner  completely  unauthor- 
ized by  the  Legislature  and  the  Constitution.  Separation 
of  powers  principles  cannot  preclude  the  judiciary  from 
inquiring  into  whether  defendants  were  authorized  to 
use  public  funds  and  employees  for  political  purposes. 
Any  contrary  rule  would  permit  individual  legislators  to 
usurp  legislative  prerogatives  and  thus  assert  the  very 
same  prerogatives  as  a  shield  against  any  challenges  by 
the  executive  or  judicial  branch.  There  is  no  provision 
of  the  Constitution  or  any  separation  of  powers  prin- 
ciple which  requires  such  an  absurd  result. 


by  exercising  their  right  to  hire  staff  members,  they  had 
the  right  to  use  the  State  payroll  as  a  campaign  war 
chest  for  the  benefit  of  their  political  allies.  Since,  as 
already  noted,  the  use  of  State  funds  for  such  purpose  is 
patently  unconstitutional  and  nowhere  authorized  by 
statute,  defendants  cannot  claim  that  the  Legislature  in- 
tended them  to  possess  this  authority.  Nor,  even  if  legis- 
latively authorized,  would  such  actions  lie  beyond  the 
scope  of  judicial  review  since  they  involve  "significant 
questions  of  law"  regarding  constitutional  principles  or 
issues  of  statutory  construction.  (See,  Matter  of  Ander- 
son v  Krupsak,  supra,  40  NY2d,  at  403.)The  indictment 
charges  that  defendant's  use  of  State  funds  was  wholly 
unauthorized,  a  matter  necessarily  embodying  a  signi- 
ficant question  of  law,  which  the  courts  are  legally 
equipped  to  resolve.  It  should  be  noted  that  the  indict- 
ment does  not,  in  any  respect,  charge  that  defendants 
acted  unwisely  or  abused  their  discretion  in  spending 
public  money. 


In  fact,  as  already  noted,  separation  of  powers  prin- 
ciples preclude  the  courts  from  looking  beyond  the 
Speech  or  Debate  Clause  in  considering  the  extent  to 
which  a  prosecution  intrudes  *426  upon  an  individual 
legislator's  right  to  exercise  his  or  her  powers.  Although 
the  clause  speaks  only  of  speech  and  debate,  it  has  been 
construed  to  reach  each  and  every  constitutionally  signi- 
ficant power  that  individual  legislators  possess.  (See, 
e.g.,  United  States  v  Helstoski,  supra,  442  US,  at 
488-490;Eastland  v  United  States  Servicemen's  Fund, 
supra,  All  US,  at  504-505. )Since  as  already  noted,  the 
Speech  or  Debate  Clause  "speaks  so  directly  to"  any 
separation  of  powers  concerns  that  may  arise  from  a  ju- 
dicial challenge  to  any  official  act  of  a  legislator,  there 
is  no  justification  for  permitting  individual  legislators  to 
claim  entitlement  to  immunity  beyond  that  conferred  by 
the  clause.  (Davis  v  Passman,  supra,  442  US,  at 
235-236,  n  11.) 


The  notion  that  a  legislator  could  use  public  employees 
solely  for  his  own  political  purposes  under  the  guise  of 
having  them  assist  in  the  performance  of  his  official 
functions  is  totally  foreign  to  the  principles  upon  which 
our  government  is  based.  Our  constitutional  system  was 
specifically  designed  to  prevent  such  an  "excessive  con- 
centration of  power  in  any  one  branch  [of  government] 
or  in  any  one  person."  (Rapp  v  Carey,  supra,  44  NY2d, 
at  162.)Indeed,  to  countenance  such  a  concentration  of 
power  would  assure  the  primacy  of  the  two  *427  polit- 
ical parties  which  are  able  to  control  the  expenditure  of 
public  funds.  While  it  is  true,  as  the  majority  notes,  that 
politics  is  an  integral  part  of  the  legislative  process, 
once  the  boundary  of  permissible  use  of  public  funds  is 
transgressed,  the  courts  have  not  hesitated  to  proscribe 
the  expenditure  notwithstanding  that  it  was  otherwise, 
in  large  part,  for  a  permissible  use.  (See,  Matter  of  Phil- 
lips v Maurer,  supra,  67  NY2d,  at  674.) 


Even  if  defendants  could  assert  the  constitutional  in- 
terests of  the  Legislature  in  enforcing  separation  of 
powers  principles,  they  are  not  entitled  to  a  dismissal 
because  the  indictment's  charges  do  not  interfere  with  or 
usurp  any  legitimate  legislative  prerogatives.  Defend- 
ant's arguments  to  the  contrary  rest  upon  the  notion  that, 


With  respect  to  the  majority's  reliance  on  the  absence  of 
any  affirmative  legislative  standards  defining  the  scope 
of  duties  that  legislative  employees  may  properly  be  as- 
signed to  perform,  the  failure  to  create  such  a  statutory 
or  regulatory  scheme  does  not  render  this  prosecution 
nonjusticiable.  In  determining  whether  a  controversy  is 
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justiciable,  New  York  courts  look,  not  to  whether  the 
Legislature  has  provided  guidelines,  but,  rather,  as 
already  noted,  to  whether  the  controversy  presents 
"judicially  manageable"  issues  or  questions  of  law. 
(See,  e.g.,  Jones  v  Beame,  supra,  45  NY2d,  at  408;5'ax- 
ton  v  Carey,  supra,  44  NY2d,  at  551.)Since  the  Court  of 
Appeals  has  expressly  held  that  disputes  involving 
genuine  questions  of  law  are  justiciable  notwithstanding 
that  they  may  also  have  political  overtones  (see,  e.g., 
Matter  of  Korn  v  Gulotta,  72  NY2d  363  Matter  of  An- 
derson v  Krupsak,  supra,  40  NY2d,  at  403-404),  that 
defendants  are  legislators  or  former  legislators  or  aides 
does  not  mean  that  the  judiciary  is  incapable  of  resolv- 
ing the  issues  presented  by  this  indictment.  Moreover, 
as  has  been  amply  demonstrated,  judicially  manageable 
standards  do  exist  to  judge  defendants'  conduct. 

Since  this  prosecution  does  not  violate  separation  of 
powers  principles  and  defendants'  conduct  in  filing 
payroll  certifications  and  using  State  funds  to  pay 
"no-show"  or  "campaign  only"  workers  does  not  consti- 
tute a  legislative  act  immune  from  judicial  scrutiny  un- 
der the  Speech  or  Debate  Clause,  defendants  are  not  en- 
titled to  any  relief  on  those  grounds  in  their  article  78 
proceeding.  The  only  other  asserted  grounds  in  support 
of  their  petition  are  a  due  process  claim,  the  argument 
that  several  counts  of  the  indictment  are  multiplicious, 
and,  finally,  the  claim  that  the  motion  court  usurped  the 
function  of  the  Grand  Jury  by  rewriting  the  conspiracy 
charge  in  response  to  its  dismissal  of  certain  counts. 

In  support  of  their  due  process  claim  defendants  argue  - 
-and  the  majority  holds— that,  because  the  Penal  Law 
does  not  specifically  condemn  their  conduct,  they  were 
denied  fair  notice  that  it  was  prohibited.  As  a  threshold 
matter,  such  *428  claim  is  not  cognizable  in  an  article 
78  proceeding.  As  the  Court  of  Appeals  has  repeatedly 
held,  prohibition  is  available  only  where  there  is  a  cleat 
legal  right  and  only  when  a  court  acts  or  threatens  to  act 
either  in  excess  of  its  jurisdiction  or  in  excess  of  its  au- 
thorized powers  in  a  proceeding  over  which  it  has  juris- 
diction. (Matter  Holtzman  v  Goldman,  71  NY2d  564, 
569.)Moreover,  errors  properly  redressable  on  direct  ap- 
peal should  not  be  collaterally  reviewed  by  writ  of  pro- 
hibition. (Matter  of  Maisonet  v  Merola,  69  NY2d  965.) 


Similarly,  article  78  relief  in  the  nature  of  mandamus 
will  not  lie  where  the  application  is  for  "interlocutory 
relief  which  operates  to  disrupt  the  normal  progress  of  a 
pending  criminal  action."  (Matter  of  Legal  Aid  Socy.  x 
Scheinman,  53  NY2d  12,  16.)Like  prohibition,  manda- 
mus is  not  available  to  remedy  or  prevent  mere  trial  er- 
rors, particularly  where  the  error  is  cognizable  on  direct 
appeal.  (Matter  of  Veloz  v  Rothwax,  65  NY2d  902,  904.) 

What  is  cognizable  in  an  article  78  proceeding  are  those 
claims  that  challenge  the  legality  of  the  proceeding  it- 
self. Thus,  while  article  78  relief  will  not  lie  to  chal- 
lenge the  constitutionality  of  a  statute  as  applied 
(Matter  of  Rossi  v  County  Ct.,  31  AD2d  715,  716),  it 
will  lie  to  challenge  a  prosecution  under  a  facially  in- 
valid statute.  (See,  Matter  of  Fenster  v  Criminal  Ct.,  46 
Misc  2d  179,  \&0,appeal  dismissed\6  NY2d  612.)Smce 
defendants'  due  process  claim  challenges  the  application 
of  a  variety  of  Penal  Law  sections,  it  may  not  be  raised 
in  an  article  78  proceeding.  Moreover,  as  defendants 
will  have  the  opportunity  to  take  a  direct  appeal  in  the 
event  of  a  conviction,  they  are  not  entitled  to  collateral 
review  now.  (See,  Matter  of  Maisonet  v  Merola,  supra, 
69  NY2d,  at  966.)Finally,  a  declaratory  judgment  at- 
tacking an  interlocutory  ruling  in  a  criminal  action  will 
not  lie  when  its  determination  requires  application  of  a 
statute  to  disputed  facts  (Matter  of  Morgenthau  v  Erl- 
baum,  59  NY2d  143,  150-151);  nor  will  it  lie  when 
agreed  upon  facts  are  subject  to  different  interpretations 
(New  York  Foreign  Trade  Zones  Operators  v  State  Liq. 
Auth,  285  NY  272,  276,  278). 

As  to  the  merits,  due  process  requires  that  a  penal  stat- 
ute be  stated  in  terms  so  that  a  person  of  ordinary  intel- 
ligence will  know  what  the  law  prohibits  or  commands. 
(United  States  v  Petrillo,  332  US  1,  6;see  also,  People  v 
Cruz,  48  NY2d  419,  423-424. )To  meet  this  requirement, 
a  statute  must  "give  a  person  of  ordinary  intelligence 
fair  notice  that  his  contemplated  conduct  is  forbidden 
by  the  statute"  (United  States  v  Harriss,  347  US  612, 
617),  and  "  provide  explicit  standards  for  *429  those 
who  apply  them"  so  as  to  avoid  arbitrary  enforcement 
(Groyned  v  City  of  Rockford,  408  US  104,  108-109;see 
also,  People  v  Smith,  AA  NY2d  613,618). 

Since  it  is  virtually  impossible  for  legislation  to  specify 
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every  act  or  possibility  it  addresses,  the  Constitution, 
rather  than  impose  "impossible  standards",  requires 
only  reasonable  precision.  (United  States  v  Petrillo, 
supra,  332  US,  at  7-8;People  v  Cruz,  supra,  48  NY2d, 
at  424;see  also,  Grayned  v  City  of  Rockford,  supra,  408 
US,  at  110.)As  long  as  "the  general  class  of  offenses  to 
which  the  statute  is  directed  is  plainly  within  its  terms, 
the  statute  will  not  be  struck  down  as  vague,  even 
though  marginal  cases  could  be  put  where  doubts  might 
arise."  (United  States  v  Harriss,  supra,  347  US,  at  618.) 
"[M]ost  statutes  must  deal  with  untold  and  unforeseen 
variations  in  factual  situations,  and  the  practical  neces- 
sities of  discharging  the  business  of  government  inevit- 
ably limit  the  specificity  with  which  legislators  can 
spell  out  prohibitions."  (Boyce  Motor  Lines  v  Unite  a 
States,  342  US  337,  340.) 

Thus,  it  is  defendants'  burden  to  show  that  the  penal 
statutes  involved,  as  applied  to  their  conduct,  are  so 
"vague  and  uncertain"  that  they  could  not  determine  if 
their  conduct  was  illegal.  (United  States  v  Irwin,  354 
F2d  192,  \96,cert  denied3'&3  US  967;see  also,  Unitea 
States  v  Tana,  618  F  Supp  \393;State  of  New  York  v 
Rutkowski,  44  NY2d  989,  991.)Needless  to  say,  a  stat- 
ute is  presumptively  valid  and  can  only  be  tested  in  the 
context  of  the  facts  of  each  individual  case.  (See,  e.g., 
United  States  v  National  Dairy  Corp.,  372  US  29; 
United  States  v  Tana,  supra.) 

In  the  instant  matter  a  person  of  "ordinary  intelligence" 
would  certainly  know  that  taking  State  money  by  falsely 
certifying  that  it  was  to  be  used  for  a  State  purpose  viol- 
ates the  law.  Moreover,  as  the  motion  court  noted,  both 
the  Penal  Law  and  the  Constitution  provide  more  than 
adequate  standards  to  avoid  arbitrary  enforcement.  Not 
have  defendants  met  their  burden  of  showing  that  the 
Penal  Law,  as  applied  in  this  case,  is  so  vague  that  they 
could  not  determine  whether  their  conduct  was  illegal. 

Defendants  argue  that  for  the  penal  statutes  to  encom- 
pass their  conduct  the  courts  would  have  to  render  a 
"pioneering  interpretation"  of  those  laws,  as  well  as  a 
"novel  interpretation"  of  article  VII,  §  8  of  the  NY  Con- 
stitution. As  the  motion  court  found,  article  VII,  §  8 
clearly  provides  standards  relevant  to  the  expenditure  ol 
State  funds  for  private  purposes.  It  *430  correctly  con- 


cluded, "A  legislator  ...  must  be  charged  with  knowing 
that  partisan  campaign  activity  valuable  for  no  other 
purpose  than  the  election  of  a  political  candidate  is  not 
governmental,  much  less  legislative,  work." 

Nor  is  there  any  ambiguity  in  the  statutes  involved.  For 
instance,  section  155.00  of  the  Penal  Law  contains  the 
definitions  for  the  entire  larceny  article.  "Property"  ex- 
plicitly includes  money,  which  is  the  property  alleged  to 
have  been  wrongfully  taken.  "Owner"  has  been  con- 
strued by  the  courts  to  include  the  State.  (See,  People  v 
Lyon,  82  AD2d  516.)The  larcenous  intent  required  is  an 
intent  to  "deprive"  or  "appropriate",  which  means  to  ex- 
ert permanent  or  virtually  permanent  control  over  the 
property  taken  or  to  cause  permanent  or  virtually  per- 
manent loss  of  property  to  the  owner. 

Here,  defendants  are  charged  with  intending  perman- 
ently to  deprive  the  State  of  money  by  causing  individu- 
als to  be  placed  on  the  State  payroll  in  order  to  do  cam- 
paign work  or  no  work  at  all.  Once  those  salaries  were 
paid,  the  State  lost  the  funds,  for  which  it  derived  no  be- 
nefit. Indeed,  the  courts  of  this  State  have  found  that 
similar  schemes  were  properly  prosecuted  as  larcenies. 
(See,  e.g.,  People  v  Riccio,  91  AD2d  693,  694  [the  de- 
fendant placed  individual  on  public  payroll  "not  in  anti- 
cipation" of  her  performing  any  work];  People  v  Hoch- 
berg,  87  Misc  2d  1024,  1030-1 03 \, later  appeal  62 
AD2d  239  [the  defendant  offered  public  employment  to 
political  rival  to  induce  him  to  forego  run  in  primary 
election].) 

Nor  can  it  be  seriously  contended  that  section  175.35  ol 
the  Penal  Law,  which  prohibits  offering  a  false  instru- 
ment for  filing,  is  unconstitutionally  vague.  There  is  an 
ample  body  of  prior  judicial  interpretation  to  resolve 
any  doubt  as  to  the  meaning  of  "instrument".  (See,  e.g., 
United  States  v  Chiarella,  588  F2d  1358,  \369,revd  on 
other  grounds445  US  222;United  States  v  Persky,  520 
F2d  283,  288.)Payroll  certifications  clearly  fall  within 
the  scope  of  the  statute.  (See,  e.g.,  People  v  Bel  Air 
Equip.  Corp.,  39  NY2d  48  [State  vouchers  for  reim- 
bursement of  expenses  are  instruments  within  the  mean- 
ing of  the  statute];  People  v  Lacay,  115  AD2d  450 
[sales  tax  return  is  an  instrument  within  the  meaning  of 
the  section].)  The  certifications  involved  were  filed  with 
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a  "public  office",  i.e.,  the  State  Senate.  Insofar  as  these 

certifications     stated    that    the    individuals    involved 

worked  for  defendants  Ohrenstein,  Babbush,  or  *431 

one  of  the  legislative  commissions,  they  contained  false 

FN?  8 
information  intended  to  defraud  the  State. 

FN28  There  is,  similarly,  no  vagueness  prob- 
lem with  Penal  Law  §  175.35,  under  which  de- 
fendants are  charged  with  defrauding  the  gov- 
ernment. 

United  States  v  Critzer  (498  F2d  1 160),  upon  which  de- 
fendants rely,  is  decidedly  different.  Critzer  involved  a 
series  of  genuinely  conflicting  and  vague  statutes  which 
placed  certain  land  in  trust  for  American  Indians.  The 
defendant  had  been  convicted  of  evading  Federal  in- 
come taxes  by  failing  to  report  rental  income  from  such 
trust  property  even  though  she  had  been  advised  by  the 
Bureau  of  Indian  Affairs  that  such  income  was  not  tax- 
able. In  reversing  the  conviction,  the  court  noted  that 
"the  government  is  in  dispute  within  itself  as  to  whether 
the  omitted  income  was  taxable."  (Supra,   at  1160.)In 

contrast,  defendants  did  not  seek  any  authoritative  ad- 

FN29 
vice  before  embarking  on  their  scheme.  Thus,  not 

even  they  thought  that  a  governmental  agency  would 

have  condoned  the  falsification  of  payroll  certifications. 

FN29  What  advice  defendants  did  receive,  they 
chose  not  to  follow.  Although  they  did  not  seek 
an  opinion  from  the  government  agencies 
charged  with  enforcing  the  law,  as  in  Unitea 
States  v  Critzer  (498  F2d  1160),  they  did  seek 
advice  from  their  legislative  counsel,  who,  in 
fact,  advised  them  that  they  should  not  hire  in- 
dividuals solely  for  campaign  work.  That  they 
did  so  nonetheless  clearly  demonstrates  that 
they  knew  their  conduct  violated  the  law.  And, 
as  previously  noted,  their  knowledge  is  further 
manifested  by  the  falsity  of  the  payroll  certific- 
ations. 

In  further  support  of  their  claim  that  they  could  not  have 
known  their  conduct  was  illegal,  defendants,  as  well  as 
the  majority,  also  cite  the  refusal  of  the  District  Attor- 
ney in  Kings  County  to  prosecute  Congressman  Charles 
Schumer,  and  the  April  9,  1987  concurrent  resolution  of 


the  Senate  and  Assembly.  The  facts  underlying  the  pro- 
secutor's decision  in  the  Schumer  matter  are  also  differ- 
ent from  those  in  this  case.  That  investigation  involved 
employees  who  were  legitimately  on  the  State  payroll 
and  performed  legitimate  legislative  functions,  but  also 
performed  campaign  work.  Here,  of  course,  employees 
were  fraudulently  placed  or  kept  on  the  State  payroll 
while  not  doing  any  work  or  only  campaign  work.  The 
April  1987  resolution  adopted  internal  rules  barring  " 
no-show"  and  "campaign  only"  jobs,  stating  that  legis- 
lative employees  "are  compensated  from  the  funds  of 
the  New  York  State  Treasury  for  the  performance  of  of- 
ficial duties  on  behalf  of  [a]  member,  officer,  legislative 
commission  or  committee."  The  concurrent  resolution, 
acknowledging  that  there  previously  had  been  no  such 
guidelines,  also  asserts  the  Legislature's  *432 
"exclusive  prerogative"  to  provide  guidelines  with  re- 
spect to  the  participation  of  staff  members  in  political 
campaigns.  Considering  that  the  investigation  which 
resulted  in  defendants'  indictment  was  one  of  the  motiv- 
ating factors  in  its  passage,  the  concurrent  resolution 
hardly  qualifies  as  authority  justifying  their  conduct. 
Significantly,  the  resolution  itself  states,  "It  is  hereby 
established  as  the  rule  of  the  Legislature  that  no  person 
shall  be  hired  by  the  Legislature  to  engage  solely  in 
political  campaign  activity". 

Defendants  mischaracterize  the  issue  when  they  rhetor- 
ically ask  why  legislative  employees  cannot  "render  act- 
ive campaign  support  for  political  candidates  while  re- 
ceiving a  salary  from  the  State."  The  obvious  answer  is 
that  they  can.  But  they  may  not  be  paid  by  the  State  for 
doing  only  campaign  work  or  no  work  at  all.  It  is  for  en- 
gaging in  such  conduct  that  defendants  are  being  pro- 
secuted. 

Defendants  claim  that  the  Legislature  has  "carefully 
avoidfed]  the  attachment  of  criminal  penalties  to  the 
conduct  at  issue"  by  not  providing  for  such  penalties  in 
the  Civil  Service  Law,  the  Election  Law,  the  Legislative 
Law  or  the  Public  Officers  Law.  By  this  omission,  they 
argue,  the  Legislature  "  manifested  its  intent  to  exclude 
such  conduct  from  criminal  prosecution.  "  Defendants' 
argument  is  based  on  the  false  assumption  that  by  virtue 
of  their  status  as  legislators  and  legislative  employees 
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and  because  their  scheme  involved  the  theft  of  public 
funds,  only  the  Civil  Service,  Election,  Legislative,  and 
Public  Officers  Laws  apply  to  their  conduct. 

Contrary  to  defendants'  argument,  there  is  no  manifest 
intent  to  exempt  legislators  from  criminal  liability  under 
the  Penal  Law.  Furthermore,  unless  those  more  specific 
statutes  explicitly  provide  otherwise,  and  they  do  not,  a 
prosecutor  has  the  discretion  to  apply  the  more  general 
Penal  Law.  The  Civil  Service,  Election,  Legislative,  and 
Public  Officers  Laws  are  narrowly  constructed  statutes 
with  limited,  albeit  specific  purposes.  They  were  not  in- 
tended to  exempt  elected  officials  or  government  em- 
ployees from  the  Penal  Law  or  to  preclude  criminal  li- 
ability for  the  illegal  conduct  of  those  groups.  The  Penal 
Law,  on  the  other  hand,  explicitly  imposes  criminal  li- 
ability on  everyone,  legislators  included,  for  certain 
conduct. 

Defendants,  who  did  not  initially  include  the  Civil  Ser- 
vice Law  when  they  first  asserted  this  claim  in  their  mo- 
tion to  dismiss,  since  the  Civil  Service  Law  does  not  ap- 
ply to  legislators  and  legislative  employees,  now  argue 
that  section  107,  *433  which  prohibits  the  appointment 
of  employees  in  the  civil  service  on  the  basis  of  political 
affiliation,  somehow  "demonstrate [s]  the  Legislature's 
intent  not  to  criminalize  the  use  of  legislative  employ- 
ees in  campaigns."  The  purpose  of  this  section,  as  one 
court  has  noted,  is  to  "  separate  the  civil  service  of  the 
State  from  the  political  obligations  of  the  individual". 
(People  ex  rel.  Goldschmidt  v  Travis,  167  App  Div  475, 
477.)Thus,  the  law  was  designed  to  eliminate  political 
patronage  in  the  civil  service,  thereby  enabling  the  State 
to  have  a  stable  and  independent  body  of  employees. 
Although  section  107  does  not  specifically  prohibit  the 
conduct  at  issue  here,  it  cannot  be  argued  that  by  such 
an  omission  the  Legislature  intended  that  city  and  State 
agencies  could  place  on  the  civil  service  payroll  em- 
ployees who  do  no  work.  Similarly,  it  cannot  be  argued 
that  legislators  are  permitted  to  do  so. 

As  the  motion  court  correctly  found,  the  cited  sections 
of  the  Election  Law  do  not  express  an  intention  not  to 
impose  criminal  sanctions  for  defendants'  actions  but  in- 
stead are  directed  at  specific  evils.  The  Election  Law's 
stated  purpose  is  to  "govern  the  conduct  of  all  elections 


at  which  voters  of  the  state  of  New  York  may  cast  a  bal- 
lot". (Election  Law  §  l-102.)That  the  public  moneys,  al- 
legedly stolen,  were  used  to  pay  campaign  workers  does 
not  transform  any  resultant  criminality  into  the  "conduct 
of  an  election." 

Defendants  point  specifically  to  article  17  of  the  Elec- 
tion Law  since  it  imposes  criminal  penalties  for  certain 
"Violations  of  the  Election  Franchise  ".  As  its  title  sug- 
gests, this  article  is  directed  at  the  purchasing  of  votes, 
interference  with  elections  and  corruption  in  the  elec- 
tion process  whereby  political  bosses  attempted  to  in- 
sure the  election  of  favored  candidates.  Subdivision  (2) 
of  section  17-154  ("Pernicious  political  activities")  pro- 
hibits the  promise  of  employment  or  compensation, 
"provided  for  or  made  possible  in  whole  or  in  part  by 
any  act  of  congress  or  of  the  legislature  appropriating 
funds  for  work  relief,  to  any  person  in  exchange  for 
political  activity  or  support  of  or  opposition  to  any  can- 
didate. Defendants  claim  that  by  limiting  the  prohibition 
against  political  activity  to  funds  appropriated  for  relief 
purposes,  the  Legislature  manifested  an  intention  not  to 
impose  criminal  sanctions  for  similarly  using  the  State 
payroll.  But,  clearly,  no  such  intention  is  expressed.  The 
statute  is  directed  at  a  specific  evil.  Moreover,  as  further 
evidence  that  the  Legislature  never  intended  to  preclude 
criminal  sanctions,  section  17-154  (2)  was  originally 
enacted  as  part  of  the  Penal  Law  (LI 940,  ch  667),  and 
*434  expressly  stated,  "All  provisions  of  this  act  shall 
be  in  addition  to,  not  in  substitution  for,  any  other  sec- 
tions of  existing  law".  Thus,  there  is  nothing  exclusive 
about  section  17-154,  or  any  other  section  of  the  Elec- 
tion Law. 

Defendants  also  cite  section  66-a  of  the  Legislative  Law 
as  evidence  that  they  are  exempt  from  the  Penal  Law. 
This  provision,  found  in  an  article  entitled  "Legislative 
Committees;  Testimony  in  Legislative  Proceedings  ", 
prohibits  independent  lobbying  by  legislative  employ- 
ees, and,  as  even  its  title  makes  plain,  does  not  have  any 
application  to  this  case.  Nor  can  it  be  used  by  analogy, 
since  it  does  not  purport  to  be  an  exclusive  list  of  per- 
missible or  nonpermissible  conduct  for  legislative  em- 
ployees. The  section  is  meant  to  address  a  limited  num- 
ber of  situations,  none  of  which  are  here  present. 
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In  this  connection,  defendants'  reliance  on  People  x 
Valenza  (60  NY2d  363)  is  misplaced.  There,  a  vendor 
who  failed  to  remit  State  sales  taxes  he  had  collected 
was  prosecuted  for  larceny  by  embezzlement.  The  Tax 
Law,  which  the  court  found  to  be  "an  integrated  stat- 
utory regulation  that  includes  a  comprehensive  scheme 
of  civil  and  criminal  penalties"  (supra,  at  367),  imposed 
a  civil  penalty  for  such  conduct.  Thus,  the  court  held, 
because  the  Legislature  had,  in  fact,  addressed  the  very 
conduct  at  issue  and  had  chosen  to  impose  a  civil  pen- 
alty, there  was  evidence  of  "a  manifest  intent"  to  reject 
the  imposition  of  a  criminal  penalty.  Here,  unlike 
Valenza,  there  is  no  evidence  that  the  Legislature  has 
chosen  not  to  make  defendants'  conduct  criminal.Peo/?/e 
v  Ortega  (69  NY2d  763),  upon  which  defendants  also 
rely,  is  similarly  inapposite  because  the  Legislature  had 
addressed  the  issue  being  litigated  in  such  a  way  as  to 
evidence  a  deliberate  exclusion. 

It  is  axiomatic  that,  in  the  absence  of  any  legislative 
limitation,  the  People  are  permitted  to  prosecute  a  de- 
fendant under  either  a  general  or  specific  statute  when 
both  criminalize  the  conduct  at  issue.  (People  x  Eboli, 
34  NY2d  28\  people  x  Sansanese,  17  NY2d  302.)Thus, 
even  if  the  other  cited  statutes  were  to  apply  to  this 
case,  either  directly  or  by  analogy,  there  is  nothing  to 
support  the  claim  that  these  statutes  should  apply  ex- 
clusively. 

In  People  v  Walsh  (67  NY2d  747),  the  Court  of  Appeals 
specifically  reaffirmed  this  principle  and  clarified 
People  v  Valenza  (60  NY2d  363,supra)  to  the  extent 
that  it  might  have  been  read  to  imply  a  contrary  view. 
The  Walsh  court  upheld  the  prosecution  of  a  defendant 
for  a  felony  under  the  Penal  *435  Law  even  though  his 
conduct  was  also  classified  as  a  misdemeanor  under  a 
separate  regulatory  statute.  As  Walsh  makes  clear, 
Valenza  only  precludes  prosecution  under  the  Penal 
Law  when  a  regulatory  statute  reveals  a  legislative  in- 
tent wholly  to  exclude  a  defendant's  conduct  from  any 
criminal  penalties.  (See  also,  People  v  Lacay,  115 
AD2d  450.) 


counts  based  on  a  single  payroll  certification  are  multip- 
licious,  and  that,  since  the  motion  court  agreed,  it 
should  have  dismissed  those  counts.  They  further  claim 
that  the  purportedly  multiplicious  counts  do  not  state  " 
other  offenses",  as  required  (see,CPL  200.20  [1]).  Thus, 
they  claim,  the  entire  indictment  must  be  dismissed  as 
"hopelessly  defective"  since,  pursuant  to  CPL  200.70 
(2)  (c),  an  indictment  may  not  be  amended  to  cure  a 
misjoinder  of  offenses. 

As  already  discussed,  prohibition  is  available  only 
where  there  is  a  clear  legal  right  and  only  when  a  court 
acts  or  threatens  to  act  either  in  excess  of  its  jurisdiction 
or,  in  a  proceeding  over  which  it  has  jurisdiction,  in  ex- 
cess of  its  authorized  powers.  (Matter  of  Holtzman  x 
Goldman,  supra,  71  NY2d,  at  569.)Errors  properly  re- 
viewable on  direct  appeal  are  not  collaterally  review- 
able by  writ  of  prohibition.  (Matter  of  Maisonet  v  Mer- 
ola,  69  NY2d  965, supra). 

The  claimed  defects  are  the  type  of  errors  not  cogniz- 
able in  an  article  78  proceeding.  (See,  e.g.,  Matter  oj 
Masin  v  County  Ct.,  97  AD2d  643  [article  78  will  not 
lie  to  challenge  trial  court's  denial  of  motion  to  dismiss 
indictment  on  sufficiency  ground] ;  Matter  of  Forte  x 
Supreme  Ct.,  48  NY2d  179,  184,  n  2  [article  78  will  not 
lie  where  challenge  is  to  perceived  defect  in  indictment 
or  proceedings;  only  a  challenge  to  power  of  Grand  Jury 
to  indict  is  cognizable  in  such  a  proceeding].)  Here,  de- 
fendants do  not  challenge  the  power  of  the  Grand  Jury 
to  indict,  but,  rather,  only  alleged  defects  in  the  indict- 
ment. Since  defendants  do  not  challenge  the  legality  oi 
the  criminal  proceeding,  an  article  78  does  not  lie.  (See, 
Matter  of  Maisonet  x  Merola,  supra,  69  NY2d,  at  966.) 
In  any  event,  even  if  their  claims  were  cognizable 
in  an  article  78  proceeding,  *436  defendants  would  not 
be  entitled  to  dismissal  of  the  challenged  counts  since 
they  were  pleaded  properly,  and  provide  defendants 
with  more  than  adequate  notice  of  the  crimes  with 
which  they  are  charged,  as  well  as  assure  jury  unanim- 
ity. Moreover,  any  pleading  error  is  properly  corrected 
at  trial  or  after  a  verdict. 


As  already  noted,  defendants  also  challenge  the  indict- 
ment on  the  ground  that  it  is  defectively  drafted.  Spe- 
cifically,   they    argue    that   multiple    false    instrument 


FN30Ma//er  of  Gribetz  x  Edelstein  (90  AD2d 
529,  530)  is  not  to  the  contrary.  There,  the 
court  held  that  article  78  relief  will  lie  to  chal- 
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lenge  the  amendment  by  the  Trial  Judge,  over 
the  People's  objection,  of  an  indictment  by 
which  the  highest  count  of  the  amended  indict- 
ment charged  a  lesser  offense  than  that  origin- 
ally charged.  In  so  holding,  the  court  noted  that 
only  the  People  could  apply  for  an  amendment 
to  an  indictment  and  that  the  Trial  Judge's  ac- 
tion could  not  be  reviewed  on  direct  appeal. 
Here,  the  motion  court's  striking  of  language 
from  the  conspiracy  count  is  cognizable  on  dir- 
ect appeal.  (Cf.,  People  v  Grega,  72  NY2d 
489.) 

"An  indictment  may  state  in  different  counts  the  accom- 
plishment of  the  crime  charged  in  various  ways  as  long 
as  the  facts  relate  to  the  same  deed  or  transaction." 
(People  ex  rel.  Prince  v  Brophy,  273  NY  90,  98;People 
v  Perrin,  56  AD2d  957,  958.)Pleading  in  such  a  manner 
is  permitted  "where  there  may  be  doubt  or  uncertainty 
as  to  whether  the  facts  and  circumstances  will  show  oi 
do  show  one  or  the  other  to  be  the  exact  fact."  (People 
ex  rel.  Prince  v  Brophy,  supra,  at  98.)The  Federal  rule 
is  similar.  Separately  charged  counts  of  a  single  crime 
are  proper  where  each  count  requires  proof  of  a  fact  that 
another  count  does  not.  (See,  e.g.,  United  States  v  Reed, 
639  F2d  896.) 

The  indictment  charges  defendants  with  filing  numerous 
payroll  certifications,  each  containing  numerous  entries 
falsely  certifying  that  employees  performed  legitimate 
legislative  duties  for  the  particular  pay  period  involved. 
Each  false  entry  in  each  certification  has  been  charged 
as  a  separate  count.  Thus,  as  pleaded,  the  People  must 
prove  that  each  individual  listed  on  a  particular  certific- 
ation did  not  perform  any  legislative  duties  in  the  period 
covered  by  the  certification.  While  all  the  counts  relat- 
ing to  each  certification  charge  the  same  crime,  they 
"postulate  different  theories  for  the  accomplishment  ol 
the  crime"  (People  v  Perrin,  supra,  56  AD2d,  at  958), 
since  each  of  them  involves  a  different  employee.  This 
is  an  acceptable  form  of  pleading. 

This  conclusion  is  compelled  by  the  policy  considera- 
tions which  underlie  prosecution  by  indictment.  As  the 
Court  of  Appeals  recently  observed,  "  First  and  fore- 
most, an  indictment  ...  providfes]  the  defendant  with 


fair  notice  of  the  accusations  against  him,  so  that  he  will 
be  able  to  prepare  a  defense.'  (People  v  Iannone,  45 
NY2d  589,  594.)Second,  the  indictment  prevents  the 
prosecutor  from  usurping  the  powers  of  the  Grand  Jury 
by  ensuring  that  the  crime  for  which  *437  defendant  is 
tried  is  the  same  crime  for  which  he  was  indicted,  rather 
than  some  alternative  seized  upon  by  the  prosecution  in 
light  of  subsequently  discovered  evidence.'  ...  Finally, 
an  indictment  prevents  later  retrials  for  the  same  offense 
in  contravention  of  the  constitutional  prohibition  against 
double  jeopardy". (People  v  Grega,  72  NY2d  489, 
495-496.)Thus,  CPL  200.30  (1)  specifically  bars  dupli- 
citous  counts,  providing  that  each  count  of  an  indict- 
ment may  charge  only  a  single  offense.  Multiplicity,  on 
the  other  hand,  is  not  similarly  barred.  The  false  filing 
counts,  as  pleaded,  protect  defendants  because  they  give 
effect  to  these  concerns. 

From  a  reading  of  the  indictment,  defendants  are  well 
aware  of  exactly  which  entries  the  People  allege  are 
false.  Moreover,  in  order  to  convict  on  a  particulai 
count,  the  jury  will  have  to  conclude  unanimously  that 
the  particular  entry  was  false.  If  the  People  had  alleged, 
in  a  single  count,  all  of  the  false  entries  in  a  particular 
certification,  the  jury  would  merely  have  to  agree  that 
there  was  some  falsehood  in  that  certification.  This 
would  raise  the  specter  that  individual  jurors  might  dis- 
agree as  to  the  falsity  of  any  one  particular  entry  since, 
if  all  the  jurors  agree  that  there  was  at  least  one  false- 
hood, even  if  not  unanimous  as  to  any  particular  falsity, 
they  could  still  convict.  Thus,  the  benefit  to  defendants 
from  multiple  count  pleading  is  obvious. 

In  any  event,  even  if  the  counts  were  improperly 
pleaded,  the  proper  remedy  is  not  dismissal  at  the  pretri- 
al stage.  As  the  motion  court  noted,  any  prejudice  to  de- 
fendants from  a  multiplicity  of  counts  can  be  cured  by 
appropriate  jury  instructions  or  by  imposing  concurrent 
sentences.  "  Indeed,  in  People  v  Perrin  (56  AD2d 
957, supra),  the  court  recognized  that  the  indictment  was 
not  defective  because  it  charged  two  different  theories 
of  a  single  crime,  even  though  it  dismissed  one  of  the 
two  counts  after  conviction.  This  is  precisely  the  rem- 
edy suggested  in  People  v  Smith  (113  AD2d  905)  and  is 
sufficient  to  cure  any  possible  harm  to  defendants. 
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FN3 1  Indeed,  since  the  false  filing  counts  arise 
from  single  criminal  transactions,  concurrent 
sentencing  would  probably  be  mandatory.  (See, 
Penal  Law  art  70.) 

Defendants,  however,  suggest  that  there  is  indeed  a  stat- 
utory bar  to  multiplicious  counts.  Without  citing  a 
single  case  in  support  thereof,  they  argue  that  a  multip- 
licious count  must  be  barred  because  it  does  not  state 
"[anjother  offense"  (see,CPL  200.20  [1])  and,  thus,  dis- 
missal of  the  entire  indictment  is  *438  warranted.  Even 
if  multiplicity  were  statutorily  barred,  dismissal  of  the 
entire  indictment  would  not  be  the  appropriate  remedy. 
At  most,  defendants  would  be  entitled  to  dismissal  oi 
one  of  the  multiplicious  counts.  As  already  noted, 
however,  People  v  Perrin  (56  AD2d  957 , supra)  sug- 
gests that  where,  as  here,  factual  differences  exist  in  the 
proof  of  each  count,  multiple  count  pleading  is  proper. 


Copr.  (c)  2010,  Secretary  of  State,  State  of  New  York 
NYA.D.,1989. 
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Defendants  also  argue  that  the  motion  court  improperly 
usurped  the  function  of  the  Grand  Jury  by  rewriting  the 
conspiracy  count  to  strike  therefrom  language  relating 
to  those  counts  which  it  dismissed.  As  a  result,  they 
claim,  the  conspiracy  charge  must  be  dismissed.  Since, 
in  my  view,  the  dismissed  counts  should  be  reinstated, 
as  originally  charged,  thus  rendering  the  amendment  un- 
necessary, this  argument  is  academic. 


Accordingly,  the  order  dismissing  and  amending  certain 
counts  of  the  indictment  should  be  modified  to  the  ex- 
tent of  reinstating  said  counts  as  originally  charged,  ex- 
cept as  to  defendant  Quattrociocchi,  and,  except  as  thus 
modified,  affirmed.  The  article  78  petition  should  be 
denied  and  dismissed. 


Murphy,  P.  J.,  Ellerin  and  Rubin,  JJ.,  concur;  Sullivan, 
J.,  dissents  in  a  separate  opinion. 

Order,  Supreme  Court,  New  York  County,  entered  on  or 
about  June  15,  1988,  affirmed;  and  application  for  a 
writ  of  prohibition,  granted,  to  the  extent  that  respond- 
ents are  prohibited  from  prosecuting  the  petitioners  un- 
der indictment  No.  10173/87  as  to  those  counts  that  re- 
late to  Category  3  employees,  and  otherwise  denied, 
without  costs  and  without  disbursements,  as  indicated  in 
this  court's  order.  *439 


